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EDI1TORS’ FOREWORD

This book comprises chapters written, discussed and prepared under
the aegis of Working Group 1 (WGL) of the COST Action 151207 Local
Public Sector Reforms: An International Comparison (LocRef). The
chair of the Action is Professor Sabine Kuhlmann (University of Potsdam,
Germany) and the vice-chair is Professor Geert Bouckaert (University of
Leuven, Belgium). The Action works as four thematic working groups
(WGs) which study various types of local level reforms from a compara-
tive, cross-country perspective, as described in the Action’s Memorandum
of Understanding of 21 November 2012.

We serve as chair (Professor Ivan Kopri¢) and co-chairs (Professor
Gérard Marcou and Professor Hellmut Wollmann) of the COST Action’s
WGI1 which has focused on the reorganisation of the public, especially
municipal, sector in the provision of public services (public utilities and
personal social services) across European countries, with special emphasis
on the most recent developments.

The work of WGI1 has essentially been conducted under the umbrella
(and with the financial support) of the LocRef Action; however, it has also
benefited noticeably from the participation and sponsorship of GRALE
(Groupement de Recherche sur PAdministration Locale en Europe), CNRS,
Paris, which is under the direction of Gérard Marcou and counts Hellmut
Wollmann and Sabine Kuhlmann among the members of its Conseil
Scientifique. The initial formulation of the theme of WGI1 drew heavily
on earlier work conceived, pursued and published under the auspices of
GRALE.!
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vi EDITORS’ FOREWORD

The papers proposed and written as part of the activity of WG1 were pre-
pared and developed in several rounds of discussion which began during the
kickoft session of the COST Action in Brussels in March 2013, continued
in Edinburgh (11 September 2013), Potsdam (15-16 May 2014) and Paris
(15-16 January 2015). The discussions were brought to a conclusion at the
Action’s conference in Dubrovnik, Croatia, in May 2015. At the outset, a
conceptual framework was put forward and the aim of the group discussions
was to promote conceptual and thematic consistency across the chapters.

Out of the 25 papers prepared in WGI, 19 have been selected for pub-
lication in this volume whilst others were published in a special issue (No.
3/2015) of the journal Croatian and Comparative Public Administration
of which Ivan Kopri¢ is chief editor. We thank the authors for the high
quality of the contributions to both this volume and the special issue of
the journal.

The final preparations for publication of this book were supported by
the Study Centre for Public Administration and Public Finances of the
Faculty of Law in Zagreb which is chaired by Ivan Kopri¢. We give par-
ticular thanks to Assistant Professor Goranka Lali¢ Novak for undertaking
the important task of the technical editing of the manuscripts and to Dr
Teo Giljevi¢ for producing the index.

We also wish to thank our publisher, Palgrave, and professors Taco
Brandsen and Robert Fouchet, the co-editors of the Palgrave Series
Governance and Public Management, for including our volume in the series.

Last but not least, we wish to thank Christian Schwab, MA (who was
the Academic Project Coordinator and Secretary of the COST Action) for
his valuable support throughout our project and in the publication of this
volume.

Hellmut Wollmann
Berlin, Germany
Ivan Koprié
Zagreb, Croatia
Gérard Marcéou
Paris, France

NOTE

1. See Wollmann H. and Maréou G. (eds.) (2010) The Provision of Public
Servicesin Europe. Between State, Local Government and Market. Cheltenham,
Edward Elgar.
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CHAPTER 1

Comparative Study of Public and Social
Services Provision: Definitions, Concepts
and Methodologies

Hellmut Wollmann

1.1 INTRODUCTION

This brief introduction sets out the definitions, concepts and methodol-
ogy underpinning the chapters assembled in this volume.

Selection of Countries

The chapters of this book deal with some 20 countries representing a wide
range of European (EU) member states (plus Switzerland and Iceland);
they cover the west-east axis, including both western European (WE)
countries and central eastern European (CEE) countries, and the north-
south axis, from the Nordic to the Mediterranean countries. Besides being
broadly representative, this spread of countries should be conducive to
cross-country and cross-policy comparisons.

1.2  SELECTION OF SECTORS OF SERVICE PROVISION

The chapters assembled in this volume discuss institutional developments
in the provision of public services and personal social services.

H. Wollmann ()
Humboldt University Berlin, Berlin, Germany

© The Editor(s) (if applicable) and The Author(s) 2016 1

H. Wollmann et al. (eds.), Public and Social Services in Europe,
DOI10.1057,/978-1-137-57499-2_1
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2 H. WOLLMANN

The term public services is used to refer to water supply, sewage treat-
ment, waste management, public transport and energy provision (for
the French administration’s legally derived notion of service public see
Marcoum, Public service provision in France, in this volume). In English
and in the British context, these services are usually referred to as pub-
lic utilities; in France, they are services publics industriels et commercianx,
in Italy, servizi pubblici or servizi di pubblica wtilita and in Germany,
Daseinsvorsorge (‘provision of the necessaries of existence’). The EU
introduced the term services of general economic interest (SGEI) to refer to
this service sector (see European Commission 2011; see also Bauby and
Similie 2014; Marcou, “The Impact of EU Law’, in this volume).

In contrast, personal social services and health services relate to individual
social or health needs and in EU terminology, are referred to as social
services of general interest (SSGI), a category which encompasses ‘health
care, childcare, care for the elderly, assistance to disabled persons or social
housing’ (see European Commission 2011: 2).

These two broad service sectors are usually treated separately in the
literature, but the country chapters of this volume make a point of consid-
ering both sectors to facilitate a much more comprehensive analysis and
thus, yield new empirical and theoretical insights.

1.3 INSTITUTIONAL APPROACH

Within political science, distinctions are drawn between polity, politics
and policy. The term policy refers to the content and results of political
decision-making, politics to the processes and conflicts surrounding politi-
cal decision-making and polity to the institutional/organisational struc-
ture and context in which policies are decided and implemented.

The chapters of this book take an institutionalist perspective to focus
on the polity, that is, on service provision at the institutional level, first on
the subnational/local level.

Variance in the Institutions Involved in Public and Social
Services Provision

A kind of taxonomy (and “glossary”) of the institutions involved in ser-
vice provision is given here to encourage the use of common terminology
throughout the book. Whilst this attempt to construct a lingua franca
may entail some loss in the substantive and cognitive differentiation and
subtlety inherent in country-specific terms, it should improve readability
and facilitate comparisons between countries.
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COMPARATIVE STUDY OF PUBLIC AND SOCIAL SERVICES PROVISION... 3

— Public sector—used as a generic term—comprises the state, sub-
national and, in particular, municipal sectors. Where public and
social services are delivered directly by public sector’s (particularly
municipal sector) administrative units and personnel, one can also
refer to in-house delivery or provision of services.

— The sometimes monolithic public sector may be disaggregated
and decentralised at the organisational level by (horizontally) 4iv-
inyg off administrative units. Drawing on the principal agent theory
and vocabulary, this process may also be termed agentification or
agencification (see Van Thiel 2012; Torsteinsen and van Genutsen
2016).!

— The model of service provision that organisationally distances
and disaggregates service provision from core administrative
functions of the responsible public sector body, whilst ensuring
that this body remains legally responsible and that services are
under the aegis of an elected council and/or chief executive is
called 7égie or régie divecte (in France), muncipalizzate (in Italy),
Eigenbetriebe (in Germany) or direct labour organisation (in the
UK) (see Marcou, “The Impact of EU Law’, in this volume; Grossi
et al. 2010, especially Table 10.1). In the terminology of princi-
pal agent theory, one might refer to internal agentification (see
Torsteinsen and van Genutsen 2016).

— The term corporatisation (see Grossi and Reichard in this volume)
has come to be widely used (also in most chapters of this volume)
to describe horizontal organisational decentralisation which is
directed at the creation of legally independent (private law- or
public law-based) organisations or enterprises with managerial
autonomy. When corporatisation is based on private law, the cor-
poratised units are usually organised as limited companies or stock
companies; public law-based corporatisation (Ezgengesellschaften
in Germany) makes it easier for private investors to acquire minor-
ity or majority shares in the corporation and thus, form mixed
(public-private) companies and can be used to promote asset pri-
vatisation (see below). The term municipally owned enterprises
(MOE:;) has also gained widespread currency as well.? In the ter-
minology of principal agent theory, corporatisation may also be
referred to as external agentification.’

— Municipalities (and/or other public authorities) may establish
inter-municipal/inter-organisational companies (sometimes legally
independent) for the purpose of collaborative service provision.

This copy belongs to 'l.Evans'



4 H. WOLLMANN

— Mixed companies combine public (municipal) and private
ownership.* A variant of the mixed company which has recently
gained prominence is the organisational public-private partnership
(PPP) which is made up of public/municipal and private share-
holders and can be distinguished from contractual PPPs in which
the organisation remains in public (municipal) ownership and the
involvement of private investors is based on often complicated con-
tractual arrangements. In a contractual PPP, a municipality solicits
private finance for an infrastructure project and in many cases, pri-
vate sector companies will also build the facilities and operate the
relevant services (see Grossi and Reichard in this volume).

— The not-for-profit or third sector is essentially made up of non-
public, usually non-profit-making organisations (sometimes
referred to as non-governmental organisations, NGOs) that have
salaried staff although they depend mainly on voluntary, unpaid
labour. Some of these organisations receive significant public fund-
ing and thus, in practice, function as guasi-public organisations.

— Overlapping with the formally organised third sector is an “nfor-
mal’ sector (see Munday 2000: 268) made up of societal and civic
groups such as charities, self-help groups, family and neighbour-
hood networks which do not usually have a formal institutional
structure and whose workers are normally unpaid.

— Outsourcing (contracting out) of public functions or services is a
term used to denote the transfer of responsibility for delivery of
public and social services from a public/municipal authority to
an outside provider (which may be public, semi-public, private or
non-public and non-profit-making). Outsourcing is usually based
on a competitive procedure based on the awarding of a (usually
time-limited) concession contract. In France, outsourcing (ges-
tion déléguée, which includes recent variants) has traditionally
been a core strategy for municipal service provision (see Marcou,
Public service provision in France, in this volume). Outsourcing
may also be referred to as functional privatisation (see Kuhlmann
and Wollmann 2014: 189), but to avoid terminological confu-
sion, it seems best to eschew the term privatisation in this context,
restricting its use to material privatisation (see below).

— Material or asset privatisation occurs when public (state or munic-
ipal) assets are sold to private sector investors. Privatisation can be
partial or complete; partial privatisation may result in the formation
of mixed companies or organisational PPPs.
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COMPARATIVE STUDY OF PUBLIC AND SOCIAL SERVICES PROVISION... 5

— Municipalisation is the transfer of state- or privately owned service
provision assets or operations to the municipalities/local authori-
ties; remunicipalisation is the transfer of assets (usually privately
owned) and operations back to municipalities or companies con-
trolled by them.

— Similarly, transfer from municipal (or private) ownership to the
state is termed nationalisation® or, in reverse, re-nationalisation.’

Opervational Rationalities Governing Sevvice Provision

A distinction can be made between economic and political rationality for
decisions about service provision.

— Economic rationality is typically one of economic efficiency and
is couched in terms of maximisation of economic benefits/profits
and minimisation of economic costs (possibly by ‘externalising’
social, ecological and other non-economic costs). Private sector
decision-making is usually governed by an economic rationality of
the actors who are primarily driven by profit-seeking and ‘private-
regarding’ goals and whose spatial area is the (possibly transna-
tional) market.

— In contrast, a political rationality ideally or typically refers to a wide
range of political, social and ecological goals and effects (‘welfare
effects’, Miihlenkamp 2013: 3). Elected, publicly accountable
decision-makers in national parliaments or local councils usually
use a political rationality to justify their decisions; these bodies
should ideally be ‘public-regarding’ and geared to the ‘common
good’ and ‘best interests’ of, say, the local community and thus,
motivated to prioritise more general ‘public interest’ concerns
over strictly economic ones.

— Under certain conditions, an amalgam of political and economic
rationalities (see Wollmann 2014: 68) may be used to usher in
an organisation with a hybrid profile which combines public- and
private-regarding perspectives (see Montin iz this volume).

1.4 DEVELOPMENTAL APPROACH

The chapters of this book take a developmental or chronological approach to
the analysis of institutional changes in service provision. In accordance with
other literature on institutional change (see Millward 2005; Rober 2009;
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6 H.WOLLMANN

Wollmann and Marcou 2010; Wollmann 2014), the contributors to
this volume recognise four distinct historical phases of institutional
development:

— Development in the (late) nineteenth century;

— In western European (WE) countries, advancing and advanced
welfare state climaxing in the 1970s, and in central and eastern
European (CEE) countries, the centralist Socialist State (unto the
post-1990 transformation),

— New public management (NPM) and market-driven ‘liberalisation’
or reorganisation of services in both WE and CEE countries; and

— Recent (post-NPM) development (since the mid/late 1990s).

There has been little comparative research on recent institutional devel-
opments so the chapters assembled in this book pay particular attention to
this phase in an attempt to address this gap in the literature.

1.5 COMPARATIVE APPROACH

The analytical approach pursued in this book focuses on comparisons at
three levels:

— Cross-country comparisons;
— Cross-policy and cross-sector comparisons; and
— Chronological comparisons.

Cross-Country Comparison

Taken together, the chapters in this volume cover a diverse range of
European countries and span the west-east and north-south axes; thus,
they represent a sample which appears suited to the ‘most different cases’
methodology proposed by Preworski and Teune (1970) for comparative
research. With an eye on west-east comparisons, a methodologically per-
tinent difference that may lie in the starting conditions during the 1970s,
respectively 1980s (of the advanced welfare state in the WE countries ver-
sus the centralist socialist state in the CEE countries) is relevant. Moreover,
since the mid-1990s, a methodologically relevant difference may show
the effects of the sovereign debt crisis in the Mediterranean countries
versus the relatively solid financial and socio-economic situations in the
‘Nordic’ countries. Hence, this volume focuses on WE /CEE and Nordic/
Mediterranean comparisons in preference to the comparison categories

This copy belongs to 'l.Evans'



COMPARATIVE STUDY OF PUBLIC AND SOCIAL SERVICES PROVISION... 7

previously favoured in political science (e.g. Page and Goldsmith 1987
Hesse and Sharpe 1990; for an overview, see Heinelt and Hlepas 2006),
as such, categorisations do not any more adequately capture the current
socio-economic and financial configurations of European countries.

Policy-Specific Cross-Country Comparison

Three chapters are devoted to cross-country comparisons with respect to
policy in specific sectors, namely energy, water and hospital health care,
which loom large on the public sector reform agenda in European coun-
tries. The analytical dividend from these policy-specific cross-country
comparisons should be increased by the emphasis on these sectors in the
country-specific chapters.

Longitudinal Comparisons

Conceptually and methodologically, longitudinal comparisons rely on
a ‘before and after’ logic, first ascertaining the starting conditions (e.g.
advanced welfare state or centralist socialist state) and then identifying
subsequent institutional changes (such as NPM-driven or ‘post-NPM’
restructuring) and the factors influencing such changes.

1.6 EXPLANATORY FRAMEWORK

The neo-institutionalist debate (see Peters 2011; Kuhlmann and Wollmann
2014) provides the conceptual framework for the accounts of institutional
development offered by contributors to this volume.

Historical Institutionalism

The concept of historical institutionalism is based on the assumption that
the preferences and choices of actors are influenced by enduring insti-
tutional structures. It emphasises the structural impact of institutional,
political and cultural traditions on nstitution building and institutional
choice (see Pierson 2000); this impact may extend to the creation of path
dependencies. Historical institutionalism also draws attention to ‘critical
junctures’ (see Kuhlmann and Wollmann 2014: 48 with references) in
institutional development, that is, points at which external impulses and
events occur that may cause a change in institutional trajectory (which
may, in turn, generate a new path dependency).
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Actor-Centred Institutionalism

The actor-centred (or rational choice) variant of institutionalism (see
Scharpf 1997) emphasises the influence which the decisions and interests,
the political wzll and skill of the relevant political and economic actors can
exert over the course of institutional development. Key decision-makers
and decision-making processes can be identified at all intergovernmental
levels. By promoting European integration, and particularly by pushing
for market liberalisation in EU member states, the EU has exercised grow-
ing actor-centred influence on service provision by setting EU norms and
through the rulings of the European Court of Justice (see Bauby and
Similie 7 this volume). At national level, actor-centred (political, legal and
so on) decisions and actions can have a decisive impact on hitherto path-
dependent institutional trajectories. Of such political actor-driven changes
and ruptures, the neoliberal “Thatcherist’ policy shift in the UK after 1979
is exemplar.

Discuvsive Institutionalism

Discursive institutionalism emphasises the ideas (political, ideological and
so on) and discourses which—by framing and amplifying political and
ideological beliefs and concepts (see Schmidt 2008)—set the context in
which decisions in the international (EU), national and subnational are-
nas are shaped and legitimised. In a similar vein, normative isomorphism
emphasises the explanatory potential of ideas, discourses and concepts (see
DiMaggio and Powell 1991). Such discourses are typically the product of
advocacy conlitions (Sabatier 1993) made up of academics, consultants and
policy-makers and often linked to influential international organisations
(such as the World Bank and Organisation for Economic Cooperation
and Development, OECD). The triumph of NPM in national and inter-
national discourse and policy arenas in the 1980s, which lasted until the
mid-late 1990s, exemplifies the ascent and descent typically experienced
by discourses.

1.7 METHODS

The contributions to this volume are based on primary research carried
out by their authors and on secondary analysis of empirical data from other
sources.
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The primary research is particularly valuable as it pertains to the most
recent developments (since the mid/late 1990s) on which little research
is currently available. In many cases, the authors have carried out original
empirical work and thus, their contributions are valuable sources of pri-
mary findings and insights.

Secondary analysis, particularly of data on non-Anglophone countries,
is also important. To date, this body of evidence—mostly published in
the relevant native language—has been largely neglected by the predomi-
nantly Anglophone international research community. It may not be the
least important contribution of this volume that most chapters deal with
non-Anglophone countries and it thus makes accessible to the Anglophone
international research community and academic audience, research find-
ings and insights which would otherwise remain in national knowledge
silos rather than being integrated into a transnational corpus of knowledge.

1.8  GUIDING QUESTIONS

The common question addressed by the chapters assembled in this vol-
ume is the nature of the pattern (convergence, divergence, variance) of
developmental changes in the provision of public and social services at
institutional level across countries and/or time (for the convergence vs.
divergence debate, see Kuhlmann and Wollmann 2014).

From a chronological perspective, one important issue is whether there
has been a pendulum-like pattern of development. The pendulum meta-
phor dates back to Polanyi’s seminal work on the ‘Great Transformation’
(Polanyi 1944) which hypothesised the long-term swings from state
regulation to the market and reverse (see Stewart 2010). The pendulum
metaphor was revived by Millward (2005) and has been used in some
international comparative research on stage models of development of ser-
vice provision, particularly with regard to so-called remunicipalisation (see
Rober 2009; Wollmann and Marcou 2010; Hall 2012; Wollmann 2014;
for a cautious revisiting of the remunicipalisation thesis which relates it to
the pendulum metaphor, see Bonker et al. in this volume).

NOTES

1. The concept of agencification and the related classification set out by Van
Thiel 2012 have been elaborated collectively within the previous COST
Action (Comparative Research into Curvent Tremds in Public Sector
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10 H. WOLLMANN

Organizations, CRIPO) which focused on public sector reorganisation at
national government level. It has been applied to local level service provision
(Torsteinsen and van Genugtsen 2016).

2. In a research community or discourse focused on developments at national
government level, the term state-owned enterprises (SOEs) is used (see for
example the discussion in the EURAM Public and Non-Profit Management
Strategy Interest Group).

3. Corporatisation eftected on the basis of private law is sometimes also referred
to as formal or organisational privatisation, but to avoid terminological
confusion and conceptual misunderstandings, it seems advisable to restrict
use of the term privatisation to material/asset privatisation.

4. For recent variations in the organisational form of the French societé
A’économie mixte locale, SEML see Marcou, ‘Public service provision in
France’, in this volume.

. Or etatization.

6. It has been suggested that the somewhat unwieldy term re-publicisation should

be used to describe the process of returning assets to private ownership be it
state or municipal /local authorities, see Bauer and Markmann 7 this volume.

(923
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CHAPTER 2

The Impact of EU Law on Local Public
Service Provision: Competition and Public
Service

Gérard Maréou

2.1 INTRODUCTION

The law of the European Union (EU) does not distinguish between levels
of government; rules are the same regardless of which level of government
is responsible for a given function. This reflects the principle of the institu-
tional autonomy of member states, a key component of EU constitutional
arrangements. Local and regional governments are considered part of the
‘state’ for the purposes of EU law. To date, EU law has had practically no
influence over the status, powers and composition of local authorities in
member states (Marcou 2015a).

Local government is, however, subject to the pervasive influence of
EU law insofar as functions assigned to local government bodies are sub-
ject to EU directives or regulations. Institutional autonomy cannot be
used to justify non-compliance with EU rules; on the contrary, the insti-
tutional arrangements of member states must be compatible with EU
rules. Competition and environmental rules are of paramount importance
because their impact runs across most local government functions (Boulet
2012; Monjal 2010).
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14 G. MARCOU

Nevertheless, European integration cannot ignore the social models of
member states. The development of European social law notwithstand-
ing, member states retain their national systems of social protection, and
the Lisbon treaty consolidated this ‘welfare autonomy’ of member states.
There are very few elements in EU law that could be used to support the
development of a social constitution for Europe, despite the existence of
the European Charter of Basic Rights and the European Social Charter
(Thauvin 2016).

As a consequence, under EU law, local government service provision is
affected by the principle of institutional autonomy, which safeguards the
authority of local governments, and by material EU law to which local
government functions are subject, in particular competition rules limiting
public service mandates in the economic sphere.

2.2 PusLIic SERVICE PROVISION BY LOCAL
(GOVERNMENT AND MEMBER STATES’ INSTITUTIONAL
AuTONOMY

Institutional autonomy is one of the basic rights of member states. It is
supported and strengthened by the competence of member states and is
limited by the requirement for uniform application of EU law.

The Principle of the Institutional Autonomy of Member States

The sole subject of the principle of institutional autonomy is the mem-
ber state; it does not apply to sub-national entities. There are organic
and procedural dimensions to the principle of member state institutional
autonomy.

The principle refers to the distribution of tasks for the implementa-
tion of EU law within each member state. When state bodies are deemed
to implement EU law, the question of how they exercise these powers
or duties depends only on the constitutional arrangements of the mem-
ber state (International fruit company, C-51/71 to 54 /7115, December
1974). The reference to ‘bodies’ has to be interpreted broadly, to include
legal persons as representative or executive authorities. Each member state
is free to allocate functions in the domestic arena as it thinks appropri-
ate and to implement a directive through provisions adopted by local or
regional authorities ( Commission v. Netherlands, C-96/81, 25 May 1982).
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The procedural dimension of the principle of institutional autonomy
means that EU law is implemented through formal and substantial domes-
tic legislation where decision-making processes, enforcement, sanctions
and remedies are concerned. In particular, provisions for enforcement
must be equivalent for EU law and domestic law, and the domestic law
of each member state has to ensure the effective application of EU law,
including specific rules for EU law (e.g., interim remedies: Factortame,
aff. C-213/89, 19 June 1990; or liability in case of breach of EU law:
Brasserie du pécheur and Factortame, joined cases C-46,/93, 5 March
1996). The limit on autonomy resides in the obligation of member states
to remove obstacles to the full and uniform application of EU law ( Danske
Slagterier, C-445 /06, 21 September 2009).

In some cases, the requirement for the uniform application of EU law
may have an impact on the institutional autonomy of member states. For
example, agreements between an inter-municipal association and a mem-
ber municipality on provisions of services by the former to the latter was
originally considered to be subject to public procurement regulations,
which placed French inter-municipal institutions at risk. This obstacle
was removed by the European Court of Justice (ECJ) (Commission c.
Germany, C-480/06, 9 June 2009, in particular point 37) and then by
the new directive on public procurement (2014 /24, 26 February 2014,
Art. 12.4). Public law corporations (établissements publics) are considered a
form of state aid and this form of administrative organisation is quite com-
mon in France (France c. Commission, C-559 /12, 3 April 2014). Germany
and Austria were condemned by the Court for their interpretation of min-
isterial accountability with regard to independent regulatory authorities
required by EU legislation ( Commission c. Germany, C-518 /07,9 March
2010; Commission c. Austrin, C-559 /12, 16 October 2012).

Service Public, Social Services, Services of General Intevest

Although the concept of ‘services of general interest’ was developed by
the European Commission, member states have discretion over the deter-
mination of such services in accordance with the right to institutional
autonomy. It derives from the notion of ‘service public’ set out in French
administrative law, but it was split by EU law since the competence of the
EU is restricted to economic matters.

The concept of a service public has become a basic tenet of French pub-
lic law and gave rise to a legal theory during the Third Republic (Moderne
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and Marcou 2001). Léon Duguit (1911, 1913) argued that the state
was nothing more than the sum of public services, that is, activities that
governments had to carry out to maintain the social fabric. This view
informed his perspective on the limits to government functions. Gaston
Jeze (1914) considered public service as a process by which governments
carried out their duties. Whilst Duguit saw public services as a response to
an objective social necessity, Jeze emphasised the responsibility of govern-
ment in recognising and organising public services to meet social needs.
The legal regime surrounding service public has developed to a large extent
from administrative case law related to public service contracts (conces-
sionary contracts and others) awarded by local governments. Despite the
fact that the notion of service public could not become the criterion of
administrative law, as Jéze proposed, it remains the case that all public
service is submitted at least in part to administrative law principles and
procedures. Constitutional case law has also consolidated the recognition
of the service public as a key concept in French public law through the
requirement for legislation to comply with the principle of ‘continuity of
the public service” (CC 14 April 2005, No 2005-513 DC: on properties
transferred in the private ownership of Aéroports de Paris, as a private law
company substituted to the previous public law corporation).

The concept of service public, interpreted in various ways, had a broad
influence over the laws of numerous countries, until it was challenged by
neoliberal doctrines. Italy, Spain, Portugal, Greece, Belgium and Turkey have
revived the concept of service public, as have the countries of Latin America.
More recently, Russia has also had to consider the concept of a service public,
given the need to reconsider the limits of public power and responsibility
once most of the economy was subject to market rules (Tikhomirov 2010).
On the other hand, many other countries ignore the concept of public ser-
vice in the systematisation of their public law, for example the UK, where
the ‘welfare state’ never became a legal concept, and Germany, despite the
notion of Daseinsvorsorge (provision of the necessaries of existence), used to
qualify public utilities in the competence of regional and local governments
whereas the new constitutional concept of ‘social state’ (Basic Law, Art. 20)
embraces all social guarantees. This separation of social and economic pub-
lic services is in fact very close to the distinction introduced by EU law. In
Denmark and Sweden, the state is not smaller, and social guarantees are no
less comprehensive than in countries quoted above, quite the contrary; how-
ever, there is no formal legal recognition of public service functions, prob-
ably because they are not distinct from local government responsibilities,
although they are monitored by the national government.
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Taking a comparative perspective can help researchers to overcome the
idiosyncrasies of the various legal systems, and the French theory of the
service public offers an analytical tool for this purpose. In fact, the concept
of service public may be used as a generic concept encompassing all the
various functions performed by or under the control of public bodies in
all countries reviewed, since services publics are invariably subject to special
rules intended to make sure that they meet the relevant assigned objec-
tive. Setting aside the differences between legal systems, we can state that
a sevvice can be considered a public service if a public authority controls the
supply of that service to citizens (or legal subjects) in terms of its substance,
accessibility and sometimes quantity. Doing so, the public power refers to
the needs considered as essential and determines the level of supply con-
sidered as relevant and adequate to needs.

As a consequence, the economic or social nature of the service has
nothing to do with the identification of a service as a public service. The
market and the private sector deliver a public service if the public body
responsible decides to outsource delivery or management of the service
to a private company under its control, but equally, a public body may
prefer to take direct responsibility for service delivery. For example, an
elderly care service can be paid for out of the public purse, or urban trans-
port services can be run by a private or a public company. A service public
is conceptually very different from a public utility. The service public is a
material, rather than an institutional concept. The essential factor is the
determination of the supply by the public body; how the service is deliv-
ered to the end user is important but has nothing to do with the quali-
fication of the activity. The public monopoly may be a way of delivering
the public service, but it is not essential to the concept of a service public.
Lastly, a service public is not a consequence of a market failure; it derives
from a political assessment of needs at national or local level, made by the
competent public body.

Sevvices of Geneval Intevest and Member States’ Institutional
Autonomy

Since the mid-1990s, the European Commission has been attempting to
work out its doctrine on public services following important rulings issued
by the ECJ. Its first communication on the subject was published in 1996,
and this was followed by several more, including the White Paper of 2004
and the communication on social services of general interest in 2007. This
doctrine was followed by several developments in EU law that are reflected
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in articles and protocols of the Treaty on the Functioning of the European
Union (TFEU), which resulted from the Lisbon treaty. At the same time,
the EU has continued to develop a legal regulatory framework aimed at
opening sectors of general economic interest to competition. In fact, there
are two divergent processes relevant to EU handling of public services.
The first is based on member states’ shared understanding of solidarity
functions and the second is directed at completion of the single market
and increased competition in regulated sectors. Then, local governments
will have different positions depending on sectors (more or less subject to
market) and secondary EU legislation.

Article 106 of the TFEU requires member states to remove all exclu-
sive and special rights, but it maintains that ‘services of general economic
interest’ (SGEI) may deviate from competition rules if it is necessary to
do so to achieve their general economic interest mission. This means that
enterprises in charge of such services are in principle subject to the com-
petition rules of the treaty, but that the general economic interest mission
may override the principle of competition if necessary ( Poucet, C-159 /91,
17 February 1993; Camulac ¢ Pistre c/ CANCAVA, C-160/91: ‘the pub-
lic service of social security’ is based on the principle of solidarity; SAT
Fluggesellschaft GmbH ¢/ Euvocontrol, C-364,/92, 19 January 1994: func-
tions involving the exercise of public power; Paul Corbean, C-320,/91, 19
May 1993: deviation from competition rules to secure the viability of the
public service; and Firma Ambulanz Glockner und Landkreis Siidwestpfalz,
C-475/99, 25 October 2001: quality and reliability of the service).

The Lisbon treaty provides the legal underpinning for the so-called
‘European social model’ in accordance with the political doctrine. Article
14 of the TFEU declares that SGEI are covered by the ‘common values’
of the EU; member states and the EU ensure that insofar as their respec-
tive domains of competence are concerned, such services operate under
conditions that enable them to fulfil their missions. Lastly, Protocol 26 to
the Lisbon treaty, and the Charter of Basic Rights which was incorporated
into the Lisbon treaty, give legal guarantee for non-economic services of
general interest and competence to member states with regard to such
services. The shared values laid down in the Protocol include the ‘broad
discretion of national, regional and local authorities to provide, deliver
and organise services of general economic interest’ (Art. 1), taking into
account ‘the diversity’ of such services with regard to ‘needs and prefer-
ences of users’ based on ‘geographical, social and cultural’ differences.
The discretion granted to regional or local authorities depends exclusively
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on national legislation. This is the first time that EU law has sanctioned
provisions that might result in differences in the legal rules governing
SGEI. Given that the remit of the ECJ is to enforce EU law uniformly, it
is difficult to see how this conflict will be resolved; to date, there has been
no case dependent on the interpretation of Protocol 26.

The recognition in Art. 2 of the Protocol that member states have
ultimate responsibility for services of general non-economic interest is
potentially of even more benefit to local public services, depending on
national legislation. But services of general non-economic interest are only
immune from market rules for as long as they are not contracted out to
private providers. There is a serious ambiguity in this area, in determining
whether a service is economic or non-ecconomic; this is a matter of EU
law and ultimately a decision for the ECJ, not for member states ( Hofner,
C-44,/90, 23 April 1991).

The Charter of Basic Rights declares that Europeans have a right to
education, social security social assistance and access to medical care and
also ‘recognises’ the access to SGEI; thus, it refers to the competence of
member states, in accordance with EU law. As a consequence, functional
discretion also supports institutional autonomy.

These provisions should be related to new concepts, which have been
introduced via secondary legislation, such as ‘obligations of public service’
and ‘universal service’. These were introduced in directives and regulations
on sector liberalisation as part of the single market project. The universal
service obligation exists only in relation to three services: electronic com-
munications, postal delivery and electricity supply. Member states have to
organise for a ‘universal service’, in other words, ensure that users have
access to a defined basket of services at an affordable price; their discretion
in interpretation of this obligation depends on the detail in the provi-
sions of EU legislation on basket content. The public service obligation
is a different concept, introduced by the regulation on public transport
(1191/1969), and revised in the new transport regulation (1370,/2007).
Member states are free to decide the content of public service obligations,
provided that these do not result in discrimination against enterprises
which do not have a public service obligation.

Overall, these provisions seem to be consistent with the proposed defini-
tion of a public service as the determination of the supply of a given service
to the population by public power, although reformulated by EU law. Some
important differences must, however, be pointed out. Public and universal
service obligations are closely related to the competitive market framework
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and a public service is not defined in terms of specific activities, but rather as
a set of obligations to be met or, in the case of the universal service obliga-
tion, the provision of universal access. In both cases, providers of a public
service have to be compensated to restore a level playing field amongst the
competition. Furthermore, in an EU context, economic public services and
non-economic services are considered conceptually distinct, despite the fact
that both derive from public policies. In the case of economic activities, a
public service is considered a remedy for market failure. According to the
EU Tribunal (Orange v. Commission, T-258 /10, 16 September 2013), mar-
ket failure is one of the criteria for recognising a SGEI (point 153). In EU
law, the market is in principle the best mechanism for ensuring that needs
are met and there are very few exceptions to this general rule.

2.3 Locar GOVERNMENT BETWEEN PUBLIC SERVICE
ASSIGNMENT AND MARKET COMPETITION

In principle, there is no public service without assignment. This is recog-
nised by EU law although services of general economic interest have to
be provided on the basis of competitive markets. On the other hand, the
competence of the EU is limited to cases where public service provision
has an impact on the market. As a consequence, public service provision,
be it economic or social, is always referred to market rules, and exceptions
to market rules are strictly defined in EU law.

The New Public Economic Order and Local Government Public
Service Provision

The new public economic order is the result of the strategy to achieve
European integration through market mechanisms which was set out in
the European Single Act Treaty of 1987 as part of a more general move-
ment towards economic globalisation. It is based on institutionalisation
of generalised market, as the extension of market competition rules to all
kinds of economic activities. This sets new limits on states’ economic sov-
ereignty; removing their freedom to establish monopolies and direct eco-
nomic activities in accordance with nationally determined objectives. In
practice, this does not amount to the ‘rolling back’ of the state and other
public institutions, because the market itself is far from being a ‘spontane-
ous order’ (Hayek 1981); in fact, it is an institution based on rules and
enforcement institutions, even more so in the case of a generalised market
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(Polanyi 1944). An important consequence is that competition law takes
priority over law of contract (Marcou 2009, 2015b). This was recognised
by the promoters of Ordoliberalismus (Eucken 1965), nowadays recognised
as one of the basic principles of the EU. According to Article 3.3 of the
TFEU, the EU is based on a ‘social market economy’, a clear reference to
Ordoliberalismus. There are also limits to market institutions since economic
efficiency has to be reconciled with human dignity, and in EU law, ‘social
cohesion’ (Art. 3.3) is also recognised as a constraint on marketisation.

For local authorities, this means that they are subject to market rules
when it comes to public service provision. They may be protected by limits
to market rules resulting from the law on services of general interest, but
they are also bound by limits determined at EU level.

According to EU law, the local authorities’ main prerogatives are to
decide, within the framework of domestic law, whether they will establish
a public service and how any such public service would be operated. The
first prerogative is covered by Protocol 26 on services of general interest,
subject to the condition stated by the ECJ in the Orange case, namely that
when the service is of an economic nature, a public service can only be
established if there is a market failure. The ECJ has recognised that in such
circumstances, local authorities are entitled to operate the service directly
or to turn to the market (Stadt Halle, C-26,/03, 11 January 2005, point
48; Parking Brixen, C-458 /03, 13 October 2005, point 61; CODITEL
Brabant, C-324 /07, 10 November 2008, point 48). But local authorities
must nevertheless comply with the legal framework which has resulted
from several EC]J rulings: If they choose to run a service themselves, it
must be within the limits of ‘in-house’ entities and if they turn to the mar-
ket, they must comply with tender regulations and state-aid rules. Social
services may also be subject to these rules. Lastly, a number of services are
regulated at EU level to the extent that they are required to be open to
competition and this regulation is binding on local authorities with respect
to their powers in such sectors.

Direct or In-House Delivery of Public Services

In-house delivery of public services can be understood in several ways. The
service may be delivered by an organisation within the municipal admin-
istration, usually one with financial autonomy (such as French 7égies, or
Italian munizipalizzate, or English ‘direct labour organisations’ introduced
by the Thatcher reforms to make such services subject to competition,
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or German Eigenbeticbe). More frequently, however, the institution
responsible for service delivery will be a local public enterprise in the form
of'a company, a public law corporation or a mixed-economy company.

The ECJ decided that to avoid distortion of the market by such organ-
isations, contracts must only be awarded directly to institutions under full
public control which are prevented from competing in the open market.
According to the Teckal case (C-107,/98, 18 November 1999, point 50),
an exception to the public procurement rules is that a contract may be
awarded directly to an operator who is subject to direct local authority
control in a similar way to in-house operators and is working only for
the parent local authority. This is known as the ‘in-house’ exception. The
Teckal ruling cannot be applied to mixed-economy companies because
private shareholders are involved; such companies can only be awarded
local authority contracts in accordance with EU procurement rules (Stadt
Halle, C-26,/03, 11 January 2005, point 48). The Court later revised its
position: In Acoset (C-196,/08, 15 October 2009, points 59-63), it was
admitted that direct contracting of the water supply to a mixed company
was acceptable if the private partner was selected through a competitive
procedure. This ruling was in line with the report published in 2008 by
the Commission which distinguished between contractual and institu-
tional partnerships to promote public-private partnerships, especially for
large public investment projects.

To determine whether the relationship between an operator and the
local authority meets the ‘similar control’ criterion, the ECJ looks at
whether the contract holder is in a subordinate position that guarantees
the local authority ‘effective’ power over the direction of the enterprise
(CODITEL Brabant, C-324/07, 13 November 2008, point 34). It has
been recognised that ‘similar control’ can include collective control (by
several associated local authorities: Carbotermo Spa, Consorzio Alisei,
C-340,/04, 11 May 2006, point 70).

In-house provision of a public service is specifically provided for ground
passenger transport by Regulation 1370,/2007: Local authorities are enti-
tled to deliver the service directly via an in-house enterprise instead of
using a tender procedure; an in-house enterprise may not compete for
other transport service contracts outside of the jurisdiction of the parent
local authority. Directive 2014 /23 gives an extensive legal framework for
in-house provision (Art. 17).

Social services are not affected by these distinctions as they are not pro-
vided on a commercial basis.
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Outsourcing

Outsourcing is a very broad and imprecise term covering all the ways of
organising provision of services through tender procedures. It is subject
to state-aid law.

For a long time, outsourcing was regulated by EU law only through
regulations on public procurement contracts, in particular, those gov-
erning public work concession contracts, and by the general principles
of EU law (transparent procedures, non-discrimination). Directive
2014/23 of 26 February 2014 set out a unified legal framework for all
concession contracts as defined by the directive; however, the frame-
work does not apply to water supply and electronic communications
(Art. 11 and Art. 12). A concession contract is any contract through
which an ‘adjudicating authority’ (a public body or another adjudicat-
ing entity) entrusts an enterprise, or several, with the realisation and
the operation of a public work, or of a service, and as a counterpart,
the right to operate the public work or the service, or this right supple-
mented by the payment of a price by the adjudicating authority. The
directive reaffirms that public authorities have discretion as to whether
provision should be in-house or outsourced (Art. 2). The directive does
not apply to non-economic services of general interest (in particular,
services with social purposes) although it does apply to economic social
services (Art. 4 and Art. 19). Consumer choice arrangements (with
vouchers or allowances) with providers agreed by the public power are
not concession contracts—this is in line with the definition of a public
service given above. A concession contract shifts the operational risk,
or part of it, to the contractor, and this has to reflect a real exposure
to market risk (Art. 5). The term of a concession contract has to take
into account the time needed to recoup capital investment (Art. 18).
Mixed contracts are permissible (Art. 20). Lastly, the directive provides
for a tender procedure to ensure transparency and equal access for all
interested enterprises (Art. 30 sq); it also regulates the conditions of
execution of the contract that might affect competition (Art. 42 sq). To
summarise, all outsourcing contracts awarded by local authorities that
meet the criteria for a concession contract according to the definition
in the directive are subject to the directive, whether assets of the public
service return to the public body or not (Preamble, par. 11). This is a
major change to the framework governing outsourcing of local govern-
ment public service provision.
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Outsourcing is also subject to state-aid law. In principle, state aid is
prohibited by the TFEU unless explicitly authorised by the Commission.
However, in the Altmark case (C-280,/00, 24 July 2003), the ECJ ruled
that compensation for the burden of public or universal service obliga-
tions is not state aid according to Art. 107 TFEU if four conditions are
satisfied, hence need not be notified to the Commission in then advance.
Notwithstanding this interpretation of the treaty, the Commission’s own
rules for appraising public service compensation are much more restrictive
(the so-called ‘Almunia package’). According to the Commission, compen-
sation still counts as state aid, but is exempt from the notification require-
ment; the decision of 20 December 2011 gives a closed list of examples
of exempt compensation including ground transport, which are subject
to Regulation 1370,/2007, and for a maximum of ten years (Art. 2).
Overcompensation is a breach of the regulation; Communication 2012 /C
8,/02 specifies that compensation must be calculated on the basis of lowest
cost delivery of the service and that the costs of a monopolistic enterprise
cannot be taken in account (§74). But there are cases when competitors do
not exist. EU law has a very comprehensive definition of state aid.

The Capacity of Local Governments in Regulated Sectors

The purpose of regulation (in the context of EU law) is to open sectors
characterised by natural monopolies up to competition whilst maintain-
ing SGEI. Several of such natural monopolies exist in sectors tradition-
ally at least partly within the remit of local government, such as urban
and regional transport, water supply and gas and electricity supply. In the
context of EU law, the rule-making and the contracting powers of local
government should not be confused with the regulatory function. This
function remains in the hands of the central or national government and
is administered directly (e.g., water quality directives in most countries) or
through independent regulatory agencies.

This means that in the broader context of the regulatory framework,
local governments should be considered as regulated bodies rather than
as regulators (Marcou and Moderne 2006). National governments are
required to enforce EU rules which apply to local governments, for exam-
ple, in the fields of urban and regional passenger transport and energy
supply. Local governments are subject to national or regional energy regu-
lations, depending on the national constitutional arrangements. There is
a similar situation with respect to the implementation of the EU directive
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on water quality. But concessionary agreements cannot be considered a
form of regulation as they create reciprocal obligations and joint interest
between the public body and the concession holder on the long term for
the public service performed. In this sense, EU law is even more pervasive
owing to closer cooperation between regulators at EU level as a conse-
quence of the most recent directives and regulations.

2.4 CONCLUSION

EU law is making profound changes to the legal framework surrounding
functions currently performed largely by local governments as a result of
the process of market integration. However, the administrative institu-
tions and legal systems of member states are not vanishing. EU laws and
policies are implemented through them, and the principle of institutional
autonomy is reflected in the continuing heterogeneity of local govern-
ment structures. Moreover, EU prevails not simply through the norm
hierarchy, but through its integration in the respective legal systems. New
legal concepts introduced by EU law are integrated into the basic struc-
tures of member states’ legal systems. As a consequence, local government
functions are subject to or framed by the »atio legis of the new public eco-
nomic order based on competitive markets. This can give individual local
governments more independence from central government provided that
they comply with the new order.
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CHAPTER 3

What Impact Have the European Court
of Justice Decisions Had on Local Public
Services?

Pierre Bauby and Mibaela M. Similie

3.1 INTRODUCTION

In the last two decades, the European Court of Justice (ECJ) has dealt
with a growing number of cases concerning the application of European
Union (EU) law to services of general economic interest (SGEI). Most
often, the ECJ is asked to interpret the provisions of EU treaties (pre-
liminary rulings of national courts) and it may thus ‘create’ rules. In such
cases, implementation of the ECJ interpretation remains the responsibility
of national courts. To date, there have been no comparative reviews of the
implementation of EC]J decisions at national and local levels, including the
laws applicable to local public services.

Article 14 of the Treaty on the Functioning of the European Union
(TFEU) recognises SGEI as ‘shared values’ of the EU and this means that
EU policies and laws have a growing impact on infra-national and local
public authorities (Bauby 2011).

Although there has been considerable progress in institutionalising EU
dialogue with regional and local authorities since the Maastricht Treaty,
the extent to which SGEI have been ‘Europeanised’ varies among local
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authorities and this is reflected in variation in capacity to engage in EU
public policy processes and comply with complex EU rules. Regional
and municipal organisations remain the main entities directly involved in
the EU policy-making process and responsible for the introduction and
maintenance of EU rules at regional and local levels. In some cases, they
are involved in legal cases brought to clarify the interpretation of EU law.

It is interesting to analyse the impact of ECJ judgments on local pub-
lic services against this background, drawing on various specific cases,
areas and countries. In making our selection of case law, we looked at the
importance of the subject to the development of European and national
laws and the issues raised for SGEI and the diversity of SGEI. We also
wanted to cover a variety of national contexts.

On this basis, we chose four concrete examples of case law from which
we developed a taxonomy of ECJ decisions based on whether they are
implemented by local authorities or at national level.

3.2  IMPLEMENTATION OF EC]J JUDGMENTS AT LOCAL
AUTHORITY LEVEL

The judgment of the EC]J in the Altmark case (C-280,/00) outlined how
public service obligation (PSO) compensation was to be distinguished
from state aid and determined the conditions under which member states
may allocate grants to organisations, which provide local public transport
services.

The case concerned the granting of licences to Altmark Trans GmbH
to operate regular bus services in the Landkreis of Stendal in Germany.
The competent Higher Administrative Court revoked the licences on the
grounds that Altmark was not financially sound as it required subsidies and
those subsidies were incompatible with EU law. Altmark lodged an appeal
against this decision with the German Federal Administrative Court, which
requested a preliminary ruling from the ECJ with reference, in particular,
to the question of whether subsidies to compensate organisations for oper-
ation of local public transport services are subject to state-aid rules, within
the meaning of the European Community (EC) Treaty of 1957.

The ECJ ruled that in such cases, public subsidy should be regarded
as PSO compensation and not as state aid provided that four conditions
are met:

1. The recipient undertaking is actually required to discharge PSOs
and those obligations have been clearly defined.

This copy belongs to 'l.Evans'



WHAT IMPACT HAVE THE EUROPEAN COURT OF JUSTICE DECISIONS... 29

2. The parameters, on the basis of which the compensation is calcu-
lated, have been established beforehand in an objective and trans-
parent manner.

3. The compensation does not exceed what is necessary to cover all or
part of the costs incurred in discharging the PSOs, taking into
account the relevant receipts and a reasonable profit for discharging
those obligations.

4. If the undertaking, which is to discharge PSOs, was not chosen in a
public procurement procedure, the level of compensation needed
has been determined on the basis of an analysis of the costs which a
typical undertaking, well run and adequately provided with means
of transport so as to be able to meet the necessary public service
requirements, would have incurred in discharging those obligations,
taking into account the relevant receipts and a reasonable profit for
discharging the obligations (para. 95).

In Germany, the EC]J case law has a direct influence on what is allowed
under German law (Caranta 2014); however, the seminal Altmark case
was settled between the parties without final judgment by the German
Federal Administrative Court. Then in 2006, in a similar case (3 C 33.05,
BVerwGE 127, 42), the German Federal Administrative Court declared
that the national public authority concerned may not decide whether state
aid is compatible with the EC Treaty because assessing whether subsidies
are in accordance with EU law is within the competence of the EC (Beck
2012), under the control of the EC]J.

At that time, the Europeanisation of SGEI was in the early stages. The
EU term ‘state aid’ was rarely used in German legislation (Boysen 2009:
329-30); the national term ‘subsidy’ was usually used instead. Moreover,
according to some authors, the national term Daseinsvorsorge would have
been revived as a consequence of European harmonisation (Boysen 2009:
329). In fact, the notion of Daseinsvorsorge has already played a role in
German jurisprudence as a factor entitling local authorities to take initia-
tives organising public services (Marcou 2001).

The term ‘mandate’ as defined in the Monti-Kroes' and now in Almunia?
packages was not known or used in Germany until the Altmark case. The
introduction of this concept into German law and practice is considered
one of the main consequences of the Altmark judgment, which defined the
entrustment, as an essential condition for relying upon SGEI concept. As a
consequence of the case, local authorities gradually started to formalise and
adopt new public acts of entrustment.?
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At the same time, German local authorities were somewhat dubious
about the impact of EU law on local services. They tended to support the
principle of subsidiarity, in particular, the right to local self-government
and limitations on requirements to comply with national or EU regu-
lations and protection of the national acquis* In some sectors, national
public authorities provide documentation to assist the interested parties in
interpreting and applying EU competition rules on SGEI and the financ-
ing of SGEI (Federal Ministry of Health 2014).>

The results of a relatively recent survey carried out in the most populous
Land of Germany, North Rhine-Westphalia (see Table 3.1) are relevant to
the problems German municipalities face in assessing public service com-
pensation and state aid. The survey revealed considerable variability among
local authorities. Just over half the municipalities reported that they had no
problems determining whether the Altmark criteria or the EC exemption
decision applied; the requirement to establish the parameters on the basis
of which compensation is calculated in an objective and transparent man-
ner caused more difficulties. The survey received few answers from munici-
palities on the application of the EC exemption decision, which indicates,
according to the authors, that municipalities have great difficulty in inter-
preting the EU rules owing to their complexity and ambiguity. Although

Table 3.1 Problems with assessment of public aid for municipal services

Perceived problems Strongly Agree Slightly Strongly
agree (%) (%) disagree disagree

Problems distinguishing ‘economic’ 9.1 36.4 32.7 21.8

and ‘non-economic’ services

Problems determining cross-border 8.0 30.0 34.0 28.0

importance (internal market dimension)

Problems determining the applicability 6.1 40.8 347 18.4

of the Altmark Trans ruling and the

exemption decision

Problems with the requirement that 12.5 45.8 25.0 16.7
parameters on the basis of which

compensation is calculated should

be established in an objective and

transparent manner

Problems estimating the consequences 11.1 44 .4 26.7 17.8
(such as repayment obligations) of

non-compliance with EU regulations

Source: Minister fiir Bundesangelegenheiten et al. 2010: 71 et seq
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the survey was territorially limited and many municipalities did not respond
or were unable to evaluate the extent of their problems in this area, the
findings appear to be representative.

The survey also asked municipalities whether tenders and cost evalua-
tion comply with the fourth Altmark criterion. In the Altmark judgment,
the ECJ stated that competitive tendering is not a necessary condition for
the granting of compensation, and that under certain conditions, exclusive
rights to provide SGEI may be granted through non-competitive proce-
dures although the default process should be a public procurement pro-
cedure. The German territorial survey revealed that municipalities were
more likely to use cost evaluation than tendering when awarding public
services contracts, but it did not provide any evidence about how the use
of competitive procedures has changed since the Altmark case, for example,
whether German municipalities made more use of public procurement pro-
cedures or competitive procedures when awarding contracts for SGEIs as a
result of the Altmark ruling. At the same time, the proposal and adoption of
the EU Directive on service concessions (2014 /23 /EU) were viewed with
suspicion in Germany and that ‘might have been assuaged by the exclusion
of services like water and emergency rescue’ (Wollenschliger 2014: 171).
Similarly, the German Towns and Municipalities (Deutscher Stidte- und
Gemeindebund) emphasised the difficulty of complying with the Altmark
criteria and the adverse impact of the Almunia package. Audit and proce-
dures with regard to the interpretation of legal terms and determination
of definitions, the requirements of the act of entrustment (compensation
and overcompensation parameters), the monitoring, reporting and infor-
mation requirements and efficiency targets, as well as the intensification
of state-aid control® render public administration tasks more complex and
increase demand for external experts advice. This leads to significant delays
in assessing project implementation, increased uncertainty about the grant-
ing of state aid and also affects the continuity of some public services. In
practice, the complexity of EU state-aid rules and the lack of clarity in the
criteria limit the discretion of member states in this area.

3.3 TuaE UtiLisatioN oF EU Case Law By CENTRAL
(GOVERNMENTS

In the Antrop case (C-504,/07),” the ECJ ruled on the conditions for
granting compensation for PSOs in the urban passenger transport sec-
tor under the framework of Regulation (EEC) 1191 /69 of the Council
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of 26 June 1969 on action by member states with respect to the obliga-
tions implicit in the concept of a public service in transport by rail, road
and inland waterway.

The appeal opposed the Antrop and other undertakings to the Council of
Ministers, Carris, a public undertaking entrusted with a public service
concession for passenger transport in the city of Lisbon, and STCP, a
public undertaking which holds a public service concession for passen-
ger transport in the city of Oporto. The case concerned compensation
payments awarded to Carris and STCP in return for the provision of
the urban passenger transport services under a resolution passed by the
Council of Ministers.

The ECJ ruled that Regulation 1191/69 ‘precludes the granting of
compensation payments (...) where it is not possible to determine the
amount of the costs imputable to the activity of the undertakings con-
cerned, carried out in the performance of their public service obligations’.

In accordance with the EC]J judgment in the Antrop case, the High
Administrative Court of Portugal set aside the resolution of the Council
of Ministers which allocated compensation to the concessionary operators
of public service passenger transport (Supremo Tribunal Administrativo
2012), on the grounds that these payments were inconsistent with the
provisions of Council Regulation (EEC) no. 1169,/69 of 26 June 1969
on action by member states concerning the obligations implicit in the
concept of a public service in transport by rail, road and inland waterway
because it was not possible to quantify the costs incurred by the enterprises
concerned as a result of activities carried out in fulfilment of their PSOs.

The ECJ judgment, coupled with the evolution of EU law, also had
a more general impact on the financing of PSOs in Portugal, and neces-
sitated the adoption of a new legal regime. On 19 February 2015, the
Council of Ministers of Portugal adopted a draft law covering public
transport of passengers by road, rail and other methods, including the
provisions applicable to PSOs and compensation for them. Nevertheless,
the explanatory memorandum on the first draft of the law® only made
reference to the entering into force of Regulation (EC) 1370,/2007 of
23 October 2007 as reason for the reform and did not refer directly to
EU jurisprudence. In particular, the draft law aims to establish a new legal
regime for the contracting of public services of transportation by road,
rail and inland waterways and to review the concession regime for regular
road passenger transport.
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Until the new legal regime is adopted, public service passenger transport
continues to be governed by the Regulation of automobile transportation
(Regulamento de Transportes Automoveis—RTA, Decree of 31 December
1972, as amended) and the Framework Law on public transport no. 10 of
17 March 1990 (Lei de Bases do Sistema de Transportes Tervestres—LBTT).
According to the latter, regular local transport services must be oper-
ated directly by the municipality or through a concession service contract
between the municipality and an authorised transport company or compa-
nies. However, this legal framework has prevented municipalities to exer-
cise power effectively, as some functions remain under national control
(e.g., tariff levels are established by the national government). From this
perspective, Law no. 75 of 12 September 2013 was intended to be the first
important step towards achieving the decentralisation of powers at local
(municipal and inter-municipal) level that will be completed when the new
law on public transport comes into force. However, Law no. 75,/2013
does not provide a special legal regime for the metropolitan areas of
Lisbon and Porto, which are dependent on their respective Metropolitan
Transport Authorities (Autoridades Metropolitanas de Transportes, AMT,
created by Decree-Law no. 268 of 28 October 2003) and whose operators
are organised as state-owned companies. It is the draft Law of 2015 that
sets out new rules relevant to decentralisation of the powers and func-
tions of metropolitan transport authorities in Lisbon and Porto and their
respective areas.

In Italy as in Portugal, it was the central government that determined
the manner in which EU jurisprudence would be implemented. But whilst
the decision to comply with EU law was taken more promptly in the
Italian case, Italy strayed progressively further from the EC]J interpreta-
tion in imposing a national policy of privatisation of local services based
on derogation of in-house provision of local public services, which was
opposed by local authorities and service users.

In the Coname case decision of 21 July 2005 (C-231,/03), the ECJ
clarified the criteria under which it was permissible to establish an in-house
provision.

Padania, a predominantly publicly owned company had been awarded
a contract for the maintenance, operation and monitoring of the meth-
ane gas network by the municipality of Cingia de’ Botti (province of
Cremona, Italy)—one of the company’s shareholders—without a com-
petitive tendering process. The Coname consortium brought a complaint
on the grounds that the contract should have been put out to tender.
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The ECJ mandates national legislatures to verify that the awarding of
contracts complies with transparency requirements and does not consti-
tute indirect discrimination based on nationality, which would be contrary
to Community law; there is no specific obligation to put contracts out to
tender.

In this case, the EC]J ruled that the fact that the municipality of Cingia
had a 0.97 % stake in Padania did not enable the municipality to exercise
control over Padania. It also observed that Padania was partly privately
owned and thus, precluded from being considered a structure for the ‘in-
house’ management of a public service on behalf of the municipalities
which formed part of it.

In accordance with the ECJ judgment, the national court declared that
the direct awarding of the public service concession was illegal, on the
grounds that the municipality did not have a similar degree of control over
the operator as it would have over an in-house operator.

More generally, the legal regime for local public services in Italy became
more complex as a result of changes in national law and implementation
of EU law. Also, public services embody profound changes reflected in
the decline in public provision of services and the corresponding rise in
private provision.

In Italy, EU law led specifically to legislative interventions intended to
ensure competition and safeguard fundamental EU freedoms and prin-
ciples. In the field of local public services, Decree law no. 112 of 25 June
2008 provided for the application of EU competition principles, the free-
dom of establishment and the freedom to provide services.

Article 2 of the Codice dei contratti pubblici (Decreto Legisiativo no.
163 of 12 April 20006) defines several principles to be respected in the
awarding and execution of contracts for public services: low price, effi-
ciency, opportunity, impartiality, open competition, equal treatment, non-
discrimination, transparency and proportionality. Derogations from the
low-price principle are possible within the limits provided by law to take
into consideration social and environmental criteria specified in the invita-
tion to tender.

The concept of in-house provision of public services was recognised in
Italian law in 2003 (Decree law 269,/2003 of 30 September 2003, Art.
14) together with the distinction between economic and non-economic
services. The law modified Art. 113, paragraph 4(a) and 5 of the Law
on local administration (Legyi sull’ordinamento degli enti locali) in accor-
dance with the Teckal judgment of the ECJ (C-107/98) and such that the
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delivery of local public services could be entrusted to public companies
directly provided that they were wholly owned by public bodies, and that
these bodies exercised similar control over the company to that exercised
over their own departments and that the company’s main activities were
undertaken on behalf of the authority or authorities which controlled it.
Paragraph 5 of this article refers specifically to the general need to com-
ply with EU law.? Following the adoption of this new legislation, the
EC halted proceedings against Italy which had been started in 2000 for
the non-compliance of the national procedures used to select the opera-
tors of local public services with EU public procurement law (European
Commission 2004).

Among the legislative amendments of this legal framework, the new
principle introduced by the Decree Law no. 135 of 25 September 2009
(known as ‘Ronchi Decree’, adopted and modified by Law no. 166 of 20
November 2009) deserves particular attention, as it classified in-house
provision as a derogated procedure for the awarding of contracts for local
public services which should only be used in exceptional cases, that is,
when the economic, social, environmental conditions in the territory con-
cerned do not allow recourse to the market. These provisions met signifi-
cant resistance at the local level and some were later repealed following a
referendum.!’

In 2010, investigations by the Authority for the Supervision of Public
Contracts for Works, Services and Supplies (AVCP 2010) revealed wide-
spread non-compliance with general and sectoral regulations for award-
ing contracts, together with frequent resort to in-house provision, thus
highlighting the slowness of the transition to a competitive market for
local public services. The slow, difficult implementation of the principle
that services should be awarded through an open-tender process means
that there has not been a real liberalisation of local public services. The
creation of the single market and the endorsement of policies aiming to
promote the privatisation of public enterprises have not yet yielded the
expected gains in competitiveness, economic growth and welfare. The
Authority concluded that this failure was mainly due to the lack of regula-
tory continuity, but that issues arising from the lack of proper regulation
of liberalised markets were also a critical factor.

The Lisbon Treaty, which came into force on 1 December 2009, pro-
vided for ‘the wide discretion of national, regional and local authorities
in providing, commissioning and organising services of general economic
interest’. In the recent economic crisis, local public services remained
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within the scope of the Italian government’s liberalisation policies. To
achieve economic stability and development objectives, the Decree law
no. 138 of 13 August 2011 placed strict limits on the use of in-house
provision for services whose economic value was below 200,000 euros per
year (replacing the previous limit of 900,000 euros).

3.4 PotrenTIAL CONSEQUENCES OF ECJ
JURISPRUDENCE FOR LLOCAL AUTHORITIES

Since 2006, the EC has held that the French enterprise La Poste benefited
from an unlimited state guarantee based on its status as an EPIC (ézablisse-
ment public & carvactére industriel et commercinl, industrial and commer-
cial establishment). According to the Commission, this constitutes de facto
state aid because of the following reasons: French EPICs are not subject
to the common law of the reorganisation and liquidation of enterprises in
difficulty and the EPIC legal statute guarantees any creditor of La Poste the
reimbursement of its credit, as well as the continuity of its credit in case of
the transfer of La Poste public service obligations to another legal entity
of public law. Moreover, this unlimited guarantee, which enables La Poste
to obtain credit on better terms, is held to constitute an unfair advantage.

In its judgment of 20 September 2012 (T-154,/10) on state aid to the
French EPIC La Poste, the Court of First Instance noted that ‘in French
administrative law, EPICs are legal entities governed by public law which
have distinct legal personality from the State, financial independence and
certain special powers, including the performance of one or more public
service tasks’. Public service undertaking and EPIC are not equivalent
concepts since an EPIC may also undertake non-public service activities
and bid for competitive contracts. The capital of an EPIC can be ‘open’,
because the state need not be the only shareholder. At the same time, an
EPIC is forbidden to extend its scope beyond its main field of activity (the
principle of ‘speciality’).

The Court confirmed that an implicit and unlimited state guarantee
granted to La Poste is inherent in EPIC status and hence, it is equivalent
to state aid where economic activities are concerned.

Even if this judgment has had no impact on the French company La
Poste (which had been transformed into a limited company wholly owned
by the French state by this point although it continued to operate across
the same range of public and commercial services), the consequences are
potentially very important for some French EPICs which are becoming
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involved in competitive market activities (e.g. the national railway under-
taking SNCF, which was reorganised by the law of 4 August 2014 as three
EPICs, Paris public transport undertaking RATP and, since the remunici-
palisation of 2010, Eau de Paris).

Moreover, all forms of public enterprise which are majority owned by
public authorities might be considered to benefit from the same form of
implicit, unlimited guarantee as EPICs.

Finally, what use are the provisions of EU treaties which safeguard the
right of public authorities to have their own public enterprises if such
enterprises have to be almost identical to private enterprises? Abolishing
EPIC status would do nothing to address the main issue, which is why a
state should have to allow a big public service operator, be it organised as
a private law entity or not, to go bankrupt. Wouldn’t such interpretation
put at risk any public service mission entrusted to a public undertaking
because the EPIC legal statute offers it an advantage over its competitors?
Finally, should we not question whether the state and its public authorities
are distorting competition at a conceptual level?

3.5 CONCLUSION

The differences in how ECJ jurisprudence is integrated into the national
legislative framework in each member state and implemented by local pub-
lic authorities reveal the extent to which the process of Europeanisation of
SGEI is based on a flexible combination of common European rules, sector-
specific factors, national histories, traditions and institutions (Bauby 2011:
13). European integration is an ongoing process, which combines unity
and diversity and is leading to the development of multi-level governance.

ECJ case law is only one component of the framework for SGEI
Europeanisation; when the letter of the law is open to interpretation, it
lays down what ‘the law’ is in practice. Case law also represents only one
stage; the EC]J can reconsider previous rulings whilst legislatures can mod-
ify or reverse laws as they are interpreted by the ECJ, as the Monti-Kroes
and Almunia packages did with respect to compensation for public service
obligations with (Szyszczak and Grongen 2013) and as Regulation no.
1370,/2007 of 23 October 2007 on public passenger transport services by
rail and by road, and more recently, the Services Concessions Directive no.
2014 /23 /EU, did for the in-house management model. In other words,
local public authorities have some latitude in how they apply ECJ deci-
sions and particularly to influence the adoption of future legislation.
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NOTES

1. It contains three acts: (1) Commission Decision of 28 November 2005 on
the application of Article 86(2) of the EC Treaty to state aid in the form of
compensation for public service granted to certain undertakings entrusted
with the operation of SGEI C(2005) 2673; (2) Community framework for
state aid in the form of compensation for public service (2005/C 297 /04);
and (3) Commission Directive 2006,/111/EC of 16 November 2006 on
the transparency of financial relations between member states and public
undertakings and on financial transparency within certain undertakings.

2. Tt contains four acts: (1) Communication from the Commission on the
application of the European Union state aid rules to compensation granted
for the provision of SGEI (came into force on 31 January 2012), OJ C 8,
11.01.2012, p. 4; (2) Commission Regulation on the application of
Articles 107 and 108 of the TFEU to de minimis aid granted to undertak-
ings providing SGEI (in force from 29 April 2012 to 31 December 2018),
OJ L 114, 26.4.2012, p. 8; (3) Commission Decision of 20 Decemberon
the application of Article 106(2) of the TFEU to state aid in the form of
compensation for public service granted to certain undertakings entrusted
with the operation of SGEI (came into force on 31 January 2012),
OJ L 7, 11.01.2012, p. 3; (4) Communication from the Commission,
European Union framework for state aid in the form of compensation for
public service (2011) (came into force on 31 January 2012), OJ C 8,
11.01.2012, p. 15.

3. Such as the adoption of a public act of entrustment for the education part-
ner Main-Kinzig Gmbh (Eriass eines Offentlichen Betranungsaktes fiir die
Bildungspartner Main-Kinzig Gmbh), http: / /www.mkk.de /cms,/media/
pdf/politik /kreistag /vorlagen_antr_ge /2013_2 /februar_3 /vorla-
gen_10/KT-_BIP_Betrauungsakt.pdf. Accessed 26 April 2015.

4. See for instance the German Bundesrar’s Opinion no. 177 /11 of 27 May
2011 on the Communication of the European Commission regarding the
Reform of the EU State Aid Rules on SGEI, which asks the EC to recog-
nise local and regional autonomy—introduced for the first time in the EU
primary law by the Lisbon Treaty (art. 4.2 TEU)—(point 10 of the
Opinion) and emphasises local authorities’ considerable discretionary
powers—Protocol 26 of the Lisbon Treaty recognised that local and
regional autonomy should not be constrained beyond the requirement of
the rules on state aid for SGEI (point 20 of the Opinion).

5. This document (Federal Ministry of Health 2014) is intended to assist in
the implementation of the new exemption decision of the European
Commission in the health sector, particularly the hospital and long-term
care sectors. We thank Inge Reichert, Director of Bundesverband Offentliche
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Dienstleistungen, for his support with documentation for this part of the
chapter.

6. Moreover, the third Altmark criterion, which prohibits overcompensation,
could attract complaints from third parties and could lead to litigations and
ex post controls.

7. We thank Professor Fernando Alvés Correia (University of Coimbra) for
his support with documentation for this part of the chapter.

8. http://www.imtt.pt/sites/IMTT /Portugues/Noticias/
Documents/2014/Anteprojeto%20RJSPTP_13_06_2014.pdf. Accessed
26 April 2015.

9. ‘L’erogazione del servizio avviene secondo le discipline di settore e nel vispetto
della normativa dell’Unione europen (...).

10. In the referenda of 12 and 13 June 2011, Italy voted to repeal, among
others, the rules allowing the management of local public services to be
entrusted to the private sector.

11. Ulteriori misure urgenti per la stabilizzazione finanziarvia e per lo sviluppo.
In-house operators are subject to the internal stability pact under the con-
ditions of a Ministerial Decree provided by the Decree Law no. 112 of 25
June 2008 (Art. 18, paragraph 2), as amended.
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CHAPTER 4

Delivering Public Services in the United
Kingdom in a Period of Austerity

Jobhn McEldowney

4.1 INTRODUCTION

The United Kingdom (UK) is a unitary state with significant financial and
legal powers granted to local government to deliver a variety of public ser-
vices (Leigh 2011; Varney 2012). The financial crisis and reduced public
spending have resulted in local government finance being placed under
increasing pressure, with austerity measures of up to 40 per cent reduction
in budgets; in some areas, this has brought into question the viability of local
government (National Audit Office 2013). Reducing the size of the state is
an ongoing ambition of the newly elected Conservative government. The
Government wants to use a ‘Big Society’ approach to empower communi-
ties, the voluntary sector and citizens to assume civil responsibility by chang-
ing the relationship between citizen and state (Smith 2010; Leyland 2013).
This may not always favour institutional local government as empowering
local citizens may create diffuse interest groups centred on particular locali-
ties. The Government has introduced wide-ranging social reforms that aftect
health, transport, water and waste as well as energy and social housing. The
reforms place many burdens and responsibilities on local government and
may favour market solutions delivered through the private sector.
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This chapter examines how the policy shifts of successive governments
have often left local government’s role confused, contradictory and dimin-
ished in stature. The areas of public and social services covered in this chap-
ter range from water and waste management to social services. Energy is
examined in a separate chapter. It is evident that there have been three
transformative periods in local authority delivery of public services: con-
servative-led compulsory competitive tendering from the 1970s to 1980s;
market forces under the Labour government, including the private finance
initiative (PFI) from the 1990s to 2000; and a third phase, potentially the
most important for local authority autonomy, which was ushered in by
the Localism Act 2011. The Act has the potential to lead to a renaissance
in local authorities and is consistent with decentralisation strategies includ-
ing devolution to megacities. This chapter focuses on England, where
353 local authorities deliver many public services. Devolution in Scotland,
Wales and Northern Ireland has resulted in distinctive forms of local gov-
ernment that are similar, but not identical to those in England.

4.2  SETTING THE FRAMEWORK: CONTRACTING OUT,
LocarLism, CENTRALISM AND REMUNICIPALISATION

Compared with many other European countries, the UK’s unitary sys-
tem gives very little constitutional protection to local authorities and
central government retains considerable control and financial powers.
UK’s local authorities have a wide range of functions and statutory
powers including responsibilities for education and schools and social
services, especially children’s services and adult social care (Bailey and
Elliott 2009; House of Commons 2013). Local government, under the
influence of new public management (NPM) strategies, has experienced
outsourcing and privatisation, including public-private partnerships
(PPPs), often involving hybrid relationships between the private sector
and local authorities (Clark and Maher 2003). Some (e.g., Wollman
2013) see this as a retreat from central control in favour of remunici-
palisation of local authorities, perhaps strengthening local government
and promoting a reinvigorated public sector ethos. It is certainly a
decentralisation strategy. The Localism Act 2011 is often cited as a step
towards prioritising local decision-making and dispersing power from
central government bureaucracy to local people and their communi-
ties. The political rhetoric surrounding the emphasis on local commu-
nity and the Big Society idea is a prominent aspect of the dynamics
of the power shift from central government to people living in local
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communities, although the reliance of'local government on central gov-
ernment finance remains (Bevan 2014).

Since the 1980s, local government service delivery has been subject to
management systems familiar in corporate governance and the private sec-
tor, and market forces have been used to achieve economy and effectiveness
in setting standards for spending public money through competitive pric-
ing and value-for-money contracts. Market mechanisms have been intro-
duced to commissioning and purchasing arrangements, and contracts and
trading agreements are used to deliver various services. Three trends are
discernible. First, there is the adoption of marketisation, the contracting
out of services, the sale of assets including housing and competition with
the private sector; this trend has been present since the Local Government
Act 1972. Second, there is the pressure on local authorities to adopt com-
pulsory competitive tendering when awarding contracts, which has clear
financial implications for the behaviour of local government. This is closely
related to the setting of agendas that prioritise commercial contracts. Under
Section 17 of the Local Government Act 1998, local authorities are pre-
vented from engaging in non-commercial considerations and the Secretary
of State has reserved powers to amend and redefine the categories of non-
commercial consideration. Compulsory competitive tendering under the
Local Government Planning and Land Act 1980 Part I1I and applied by the
Coalition government, albeit under new structures provided a new form of
competitiveness in local government. The Local Government Act 1988
and the Local Government Act 1992 extended compulsory tendering to
arcas such as waste, refuse collection and so on. The Local Government Act
1999 set out performance indicators and established a best value regime,
which was designed to enhance quality and efficiency. This brought with it
local autonomy, subject to the constraints of careful audit and monitoring.
For example, the Local Government and Public Involvement in Health
Act 2007 sought to improve services and set Local Area Agreements on all
aspects of local government engagement. Local authorities were also given
extensive powers to sell off municipal property, including publicly owned
housing. Despite initial reluctance on the part of central government, PFI
was first introduced at local government level in 1995-6 and only ended in
2014. They encouraged joint ventures between the private sector and local
authorities and over 700 projects were financed with over £55 billion of
private investment secured (Garo Derounian 2014). The range of services
delivered under PFI was transformative and included building schools, new
roads and transport links, health services and a variety of recycling and
landfill infrastructure initiatives to ensure environmental targets were met.
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Examples of such projects include the Nottingham Fast Tram Link and the
creation of new inner city academies and schools. The PFI was a means of
saving public money, generating additional income, and with the forma-
tion of local partnerships, sharing costs. Trafford Council is an example
of ensuring good value through PFI contracts, resulting in an estimated
savings of £200 million on 20 local authority PFI contracts covering a wide
range of local authority services. Many PFI schemes still have to be com-
pleted though their economic value and long-term cost to the public purse
remain controversial (National Audit Office 2010).

4.3  THEe Locarism Act 2011 AND THE ‘B1G SocIieTy’
DEBATE

The third and potentially the most decentralising trend in local government
services is represented by the Localism Act 2011, which granted local authori-
ties more general powers, allowing them to act as an ordinary individual and
undertake activities in innovative ways. Combined authorities may be cre-
ated through the membership of other local authorities in their area. The
combined authority may acquire additional statutory powers, for example,
to allow the operation of an integrated transport authority for the combined
authority. The Localism Act has enabling powers to allow the transfer of pub-
lic functions from central government, government agencies and other quan-
gos (quasi-non-governmental organisations) to local government to improve
local accountability or promote economic growth. The Act goes further,
requiring local authorities to consider expressions of interest from voluntary
or community bodies, charities or even parish councils, employees and local
workers in providing services on behalf of the local authority. This is an impor-
tant element of the new legislation and is consistent with the so-called ‘Big
Society’ idea (Lowndes and Pratchett 2012) that was intended to facilitate
community-led, public-spirited, and to some extent, voluntary and unpaid
work by citizens. The Act requires local authorities to maintain community
assets and if they are put up for sale, to consider bids and proposals from com-
munity groups which want to bid in the open market (Leyland 2013).

4.4  THE INFLUENCE OF THE ‘BIG SOCIETY’

David Cameron initiated the ‘Big Society’ policy in May 2010. The
underlying belief'is that ‘big government’ has failed and there is a need for
a stronger civic society (Mulgan 2010). Philosophically, the ‘Big Society’
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promotes a form of ‘liberty’ that stands between the tough individualism
of Thatcherism and the traditional, paternalist role of the welfare state.
Its aim is to advance the cause of the local community and foster mutual-
ism centred on community groups in an effort to reinvent urban democ-
racy (Fung 2009); it is reminiscent of Tony Blair’s Third Way. The ‘Big
Society’ has three important themes (Cameron 2005; Conservative Party
Manifesto 2010): first, opening up public services through voluntary
organisations, charities and social enterprises, including employee-owned
cooperatives; second, encouraging social action and enabling citizens to
participate in society; and third, community empowerment including giv-
ing local councils and neighbourhoods more powers to make local deci-
sions and shape their communities. Partly, this was a response to failures
in ‘big government’ and the over-centralised state; partly, it was linked to
reform of public services and attempts to build stronger communities and
encourage a sense of civic responsibility, with powers from the state being
made available to local communities. Benefits include provision of support
for voluntary groups and charities, mitigation of the severity of the financial
cuts, support for diversity in society and a reduction in the size of the state.
Examples include a National Citizen Service programme to encourage per-
sonal development which is open to all 15-17 year-olds and a Big Society
Capital Bank to make it easier for charities and social enterprises to access
capital. There is evidence of the anticipated increase in voluntary work and
charitable activities to encourage local community initiatives. Various com-
munity-based initiatives receive government funding and support through
the Big Society Network and Lottery Funding, Cabinet Office Grants and
various charitable donations (National Audit Office 2014). Examples of
community-based initiatives abound across many of the public service
delivery sectors. In education and sports, social services and help for the
elderly, many initiatives have been used to encourage the voluntary sector
to provide support for local communities, such as food banks, clothes and
shelters for the homeless (Mackintosh and Liddle 2013). In essence, the
collaboration between local authorities and both private and public organ-
isations provides engagement with civil society, and is expected to allow
ordinary citizens to hold local decision-makers to account. Volunteering
and civic responsibility go together. The Localism Act 2011 introduced a
wide variety of community rights. These include the right to bid for com-
munity assets, which is supported by a £250-million Community Asset
Fund to allow applicants to finance the purchase of community assets.
To date, there are 1500 assets of community value listed by Defra. The Act
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also introduced a right to challenge local authority decisions and a right
to build for the community. Neighbourhood planning in which commu-
nities are given a say in development is also supported by a £23-million
fund. A community right to reclaim underused land and land formerly
owned by public bodies was also included. Local citizens are invited to
use the Sustainable Communities Act 2007 to make changes to improve
their local areas. Community action groups may apply for various funds
including the Big Lottery’s £190 million to encourage local community
initiatives (Macmillan 2013). ‘Big Society’ voluntary initiatives have not
challenged private sector dominance over many local services that used to
be exclusively publicly owned, nor changed the role of the private sector.

4.5 Locar GOVERNMENT DELIVERY OF PUBLIC
AND SOCIAL SERVICES

The areas of public and social services covered in this chapter range from
water and waste management to social services, including care for the
elderly. Energy is covered in a separate chapter (see Allemand et al. in this
volume).

Water and Waste Management

Water was one of many public utilities privatised in the 1980s. Local author-
ities no longer have any direct role in the water industry. Local authori-
ties have limited responsibility for very small local companies that provide
some supply. There are lengthy, technical utility contracts and licences.
Company Act companies were formed under a plethora of licences and
binding contracts and agreements. Strategies to protect the environment,
competition policy and transparency in costs and access to the utility were
also introduced. Water is a good example of the removal of historical and
formal local authority powers dating from the nineteenth century and the
displacement of the public sector by the private sector under privatisation
policy. The various commercial companies operating as water and sewerage
services received powers under the Water Industry Act 1991.

Local government is, however, pivotal to one part of an integrated
approach to waste and related services; under the Environment Act 1995,
the Environment Agency licences and supervises waste management activi-
ties. Responsibility for the actual collection and disposal of waste is delegated
to local authorities who are responsible for setting contracts and monitoring
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appointed contractors. The contractors are mainly private sector companies
and many are large enough to provide contractual services to different local
authorities. Local authority companies are seldom involved. The oversight
of contractors is left to the local authorities but the contractors have to meet
environmental standards enforced by the Environment Agency. In England
and Wales, district councils act as ‘waste collection authorities’. Their role
is to arrange for the collection of waste and its delivery to designated sites
that have been approved by the waste disposal authorities. Waste collec-
tion authorities are also charged with responsibility for drawing up proactive
recycling plans. The ‘waste disposal authorities’ are mostly county councils
in England and district councils in Wales (see Table 5.1 for the variations
for each region). Both waste disposal and waste collection authorities are
integral to the work of local authorities but organised separately from them.
Their responsibilities include monitoring and operating waste disposal sites.
UK waste management policy follows the direction set by the European
Union. In May 2007, the Government announced a detailed Waste Strategy
for England 2007 (DEFRA 2007) according to which local authorities are
expected to meet targets and achieve a sizeable reduction in the use of land-
fill to redress the historic overuse of landfill.

Table 5.1 UK central and local institutions and responsibilities for waste disposal

Organisational Activities and jurisdiction Sources of powers and role
responsibility
Central government Sets general waste policy EU Directive and policy-maker

and has monitoring and
reporting roles

Environment agency Licences waste sites General regulator: Environmental
Protection Act 1990
District councils Waste collection authorities:  The Environmental Protection Act

(England and Wales) responsibility for collecting 1990 sections 45, 46-7, and 49
and London boroughs  waste and recycling

County councils in Waste disposal authorities: The Environmental Protection
England monitor and operate sites Act 1990, section 51 and the
for waste disposal Waste and Emissions Trading Act
1003
District councils in Waste disposal authorities: The Environmental Protection
Wales monitor and operate sites Act 1990 section 51

for waste disposal

Source: DEFRA 2007, www.gov.uk/... /department-for-environment-food-rural-affairs, accessed 19 July 2015
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The UK has a complicated system for waste management payments
and financing. Local authorities are financed by taxes levied at the local
level and part of their expenditure is on waste and waste management.
The ‘polluter pays’ principle, according to which business and commerce
pay market rates for the disposal of waste, also applies. Central govern-
ment responsibilities are paid for out of central taxes. In addition, there
are a number of specialised waste taxes including a landfill tax. This is a
tax levied on local authorities or organisations according to the volume
of waste sent to landfill. Since 1999, this has increased annually under
a mechanism known as the ‘landfill accelerator’. There is also a ‘landfill
tax credit scheme’ intended to encourage eco-friendly disposal of waste.
Landfill owners are responsible for paying the tax but can receive up to six
per cent tax credits (a form of tax allowance reducing the amount of tax
paid) annually on the basis of the landfill tax credit scheme. In addition,
licences for waste sites and disposal are collected as part of a self-financing
system over the overall costs of waste disposal.

Waste management falls under the Environmental Protection Act 1990
(Sections 45-9) and the Household Waste Recycling Act 2003. The 1990
Act, together with the Waste Management Licensing Regulations 1994
constitutes the main licencing, institutional and regulatory framework. In
addition, the Control of Pollution Act 1989 provides for a system of reg-
istration for carriers of waste. There have been some significant changes to
the licencing regime:

— Waste and Emissions Trading Act 2003: provides for a waste quota
system setting the amount that may be deposited in landfill sites;

— Household Waste Recycling Act 2003: provided for the phased
introduction of separate waste collection before 2010;

— Clean Neighbourhoods and Environment Act 2005: provides a
regulatory structure for waste that includes fixed penalty notices for
certain waste offences.

There are various strategies for the implementation of the Waste
Framework Directive (75,/442/EEC) as amended in 1991 by Directive
91/156/EEC and Directive 91/689/EEC on hazardous waste. The
Household Waste Recycling Act 2003 placed a legal duty on local authori-
ties to provide kerbside collection for recycling, composting and energy
recovery by 2010. This has created an incentive for all local authorities to
meet their targets based on performance indicators (DEFRA 2007). To
meet the demanding requirements of the European Landfill Directive, the
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UK has embarked on the implementation of a strategy to reduce landfill
(the UK target under European Landfill Directive 99 /31 /EC is to reduce
landfill to six per cent of that produced in 1995 by 2020).

To achieve this target, the Government introduced a Landfill Allowance
Trading Scheme in April 2005. This provides the 121 waste disposal
authorities with tradeable allowances with a total value that ensures an
overall reduction in landfill disposal but allows authorities, which expect
to landfill more than they should, to trade with those that plan to make
less use of landfill. The use of a trading arrangement for landfill is a means
of encouraging local authorities to reduce landfill use. A Waste Strategy
Board and a focus group to work with stakeholders have also been estab-
lished under the Waste Strategy 2007. It remains unclear whether the UK
will meet landfill reduction in landfill targets under the current strategy.

There is, therefore, significant input from local planning authorities
into waste planning, which may involve the use of compulsory purchase
schemes or regional spatial strategies. The Planning and Compulsory
Purchase Act 2004 and regional spatial strategies are being used to replace
the current planning guidance.

The details of development control and its application to waste
are found in Section 55(3b) of the Town and Country Planning Act
1990. There are important overlaps between the implementation of the
Framework Directive on Waste and the Integrated Pollution Prevention
and Control Directive 96,/61. Waste management facilities are covered
by both directives. There are also related issues associated with the con-
trol of ground water that is contaminated by waste, and civil liabilities for
the unlawful disposal of waste. In the latter case, this may be because of
common law action or through the statutory arrangements under Section
73(6) of the Environmental Protection Act 1990.

Social Services and Local Authorities

Local authorities have responsibilities for public health services such as care
of the elderly and social service support for people who are housebound
or disabled. The Health and Social Care Act 2012 set out the main statu-
tory duties of local authorities and added to local authority responsibilities
by including preventative measures for tackling obesity, early detection of
cancers and introduction of health and fitness regimes to prevent illness
(Communities and Local Government Select Committee 2013). The estab-
lishment of new ‘Health And Wellbeing Boards’ as statutory committees
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of upper tier local authorities which came into effect on 1 April 2013 was
intended to improve public health and the wellbeing of local people, reduce
health inequalities and promote the integration of services. The Boards
represent a blending of community action and local healthcare initiatives
with local authority-led forums. The political rhetoric emphasises ‘local
democratic legitimacy’ and a strategic approach to the integration of health
and adult care, children’s services and safeguarding (Department of Health
2010). The role of the Boards is to provide public health commissioning
support and guidance to the ‘clinical commissioning groups’ (CCGs) set
up under the National Health Services (NHS) reforms. NHS England is
the primary organisation that sets out the terms of reference, duties and
powers of the health and wellbeing boards which have responsibility for
needs assessment in their areas. The Boards are included in consultation
procedures and draft plans as well as having a legal right to object to a plan
and make representations to NHS England. The Boards act within a general
statutory framework that provides for systems of accountability and repre-
sentation. They have elected representatives and are subject to local author-
ity scrutiny. There are also publication and information requirements that
fit within the ‘Adult Social Care and Public Health Outcome Frameworks’.
Additional, guidelines are issued by Public Health England to facilitate
defining the activities for local authorities when delivering public health out-
comes as set out in the guidelines (DH 2012). These include health protec-
tion and improvement and general healthcare prevention strategies for the
community and locality. The role of the independent consumer watchdog
Healthwatch is also linked to the idea of the ‘Big Society’ and is an exam-
ple of the citizen acting as a whistle-blower or complainant. Healthwatch
provides a complaints advocacy service at local level, and monitors quality
standards and service delivery. Local Healthwatch groups are expected to
liaise with the official regulator, the Care Quality Commission, as part of
the overall regulation system. Authorised individuals within Healthwatch
groups also have rights of access to enable them to observe and obtain infor-
mation on service providers and contractors. Central government funding
for Healthwatch includes £3.2 million in addition to the £27 million already
granted in 2011-2. Local authority engagement with healthcare is under
review and in Manchester, it is planned to devolve control of the entire
NHS budget to the Manchester local authority.

Section 12 of the Health and Social Care Act 2012 imposed on local
authorities a new duty to take appropriate steps to improve the health of
the people living in their area. At the same time, a degree of centralism
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is retained as the Secretary of State has overall responsibility for national
public health functions. The powers given to local authorities are exten-
sive; they include powers to undertake research and disseminate informa-
tion on healthy diets and exercise regimes. Financial incentives can be used
to encourage individuals to adopt a healthier lifestyle and grant awarding
powers may be used to help minimise risk to individuals arising from their
housing conditions. Detailed arrangements for health checks for eligible
citizens are also set out, including advice services. A ‘Public Health Toolkit
for Local Authorities in England” which provides general governance and
clinical guidance is available. Public health duties under Section 30 of the
Act include ensuring that there is an appropriate framework and providing
guidance for local authorities including setting out the responsibilities of
directors of public health, who have a pivotal role in the delivery of a com-
prehensive health service. The transfer of dental services and services for
prisoners from ‘primary care trusts’ to local authorities under Section 29
of the Act represents an important new power for local authorities. Local
authorities also have commissioning powers to ensure that sexual health
services are appropriately delivered. Commissioning powers are an impor-
tant aspect of local authorities’ role and they may exercise these powers
in conjunction with CCGs as well as the Secretary of State for Health.
The local authority role is critical to the success of the NHS commission-
ing process, undertaken by the National Health England. In budgetary
terms, local authorities have a large sum for which they are responsible.
The Department of Health’s annual budget for health services is £110 bil-
lion, which is divided between NHS England (£95.6 billion) and other
agencies (£15.7 billion). NHS England allocates resources to local health
economy commissioners, namely local authorities and CCGs. In 2013-14,
local commissioners received £65.6 billion, with £63.4 billion allocated to
CCGs and £2.66 billion to local authorities in the form of ring-fenced
grants to be spent on their public health obligations. Local authorities also
receive £3.8 billion for adult social care (the Better Care Fund) and further
funds are available for specific needs. The main rationale for giving local
authorities public health responsibilities was to ensure coordination and
better delivery of services. This idea was taken forward in the recent Care
Act 2014, which provided for coordination between local authorities and
the NHS in delivering health care. It is far from clear that achieving targeted
health care is attainable owing to the diversity in modes of funding and the
increasing demands made by the ageing population on health resources.
Commissioning does not, on its own. solve the problems of diverse funding
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and in fact, it may make it more difficult to achieve an integration and coor-
dination of the large number of very distinct providers. Local authorities
have received a ring-fenced grant of £5.46 billion to cover their new public
health obligations at both upper and lower tier levels since April 2013. This
grant gives local authorities a large amount of autonomy as it is not subject
to specific intervention or monitoring by central government.

4.6 CONCLUSIONS

The UK does not provide any entrenched constitutional protection for
local government, even though local authorities spend 25 per cent of total
public spending in the UK. The over-centralised nature of the UK state
means that the bulk of revenue comes from central government grants
and other revenue streams whilst only a small amount is raised locally via
council tax. Local authorities deliver many public services, which have
come under severe financial strain following the public sector spending
cuts implemented after the 2008 financial crisis. Since the 1980s, compul-
sory competitive tendering, PFI and best value policies have transformed
the delivery of local services. Since 2010, there has also been debate about
proposals for ‘Devo Met’, which would allow certain English cities, such
as Sheffield and Manchester, to enjoy greater autonomy and tax-raising
powers especially when they pool resources. There is growing cross-party
political support for delegation of additional tax-raising powers to local
government. The ‘Big Society” idea has also been influential in reducing the
role of the central state and empowering local citizens, voluntary groups
and local communities. The Localism Act 2011 gave local authorities addi-
tional powers of general competence and encouraged central government
delegation to local authorities and communities by promoting community
rights rather than direct provision of local services by local authorities. This
was a reversal of the previous trend to restrict local authority autonomy,
however, some caution is required in assessing the impact of these changes;
it is too early to assume that local government is being strengthened or that
some form of remunicipalisation is under way. Local authorities are unable
to use their general powers of competence to raise taxes.

The public and social service domains covered in this chapter range
from water and waste management to refuse collection and social services,
including care for the elderly. Energy is the subject of a separate chapter.
In many public service domains, private sector organisations remain an
important beneficiary of the principle of contracting out of public ser-

This copy belongs to 'l.Evans'



DELIVERING PUBLIC SERVICES IN THE UNITED KINGDOM... 53

vices and the diminishment of local authority involvement. Against a back-
ground of tight spending allocations and the increasing public finance
deficit that has to be managed by central government, local government
remains an agency for central government policy. The roles and functions
of local government are often contradictory; decentralisation and increas-
ing bouts of localism are intertwined with tough financial controls that
leave local authority activities vulnerable to further cuts and have weak-
ened structural and financial support systems.
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CHAPTER 5

Local Government Public Service Provision
in France: Diversification of Management
Patterns and Decentralisation Reforms

Gérard Maréou

5.1 INTRODUCTION

Since the early eighties decentralisation reforms have dramatically changed
the distribution of tasks among local government levels. In broad terms,
these reforms made social services the responsibility of départements,
with the participation of municipal bodies, whereas with some excep-
tions, economic public services are under municipal or regional control.
The changes in the utilities sector are more due to sector legislation than
to decentralisation reforms. Inter-municipal bodies were empowered to
determine urban transport service areas (1982); regions were empowered
to organise regional rail services on the basis of agreements reached with
the national railway operator (1997); and inter-municipal bodies, as own-
ers of the distribution networks, were vested with the power to organise
the public service of gas and electricity supply at regulated tariffs (20006).
In France, contracting out of utilities has been standard practice since the
nineteenth century (Bezang¢on 1999).

A much more important transfer of functions took place in the social
sphere. Departmental councils became the major authority in this field,
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as social workers and the management of allowances as well as decision-
making powers previously exercised by local branches of the Ministry of
Social Affairs were transferred to them. Under the 1983 reforms, control
of about 95 per cent of the expenditure on social care passed to depart-
mental councils (services for the elderly and children and most services
for disabled people). Most personnel from local branches of the Ministry
and social workers were transferred to the control of the presidents of
départements. Further social policy reforms have increased départements
responsibilities and their budgetary burden (2003, 2009: minimum rev-
enue allowance; 2001: autonomy allowance for the elderly; 2009: dis-
ability compensation allowance) (Centre d’Analyse Stratégique 2013).
However, in most cases whereas the departmental council has to service
social benefits, services are delivered by municipal or inter-municipal bod-
ies, or by the private not-for-profit sector under the supervision of public
authorities. The main functions transferred to the departmental council
are ‘mother and child care’ (protection maternelle et infantile), young peo-
ple under protection and housing for elderly people who can no longer
live independently. In 1986, centres communaunx d’action socinle (CCAS)
were established as public law corporations presided over by the mayor,
replacing the social boards of municipalities with a form of institution with
more powers and greater autonomy; some CCASs are inter-municipal.
The CCASs are responsible for a lot of equipment and services for the
populace: homes for the elderly, social care centres, various forms of child-
care and playgrounds. They proceed to applications for social benefits, and
they provide social assistance to persons in urgent need. Departmental
councils may also delegate own tasks to them. Overall, the CCAS budget
amounts to 2.6 billion euros and CCASs employ about 120,000 peo-
ple, more than those employed by départements in the social sphere. In
summary, regulatory, planning and supervisory functions are mainly the
responsibility of départements (Penaud et al. 2011). However although
decentralisation has been administratively successful in the social sphere,
two problems remain unsolved. Territorial disparities are too great, par-
ticularly with respect to functions that are not fully regulated by central
government, and this will not encourage further decentralisation. The
monitoring and evaluation by central government is not satisfactory, and
too often the response to problems is over-regulation (IGAS 2008).
Further decentralisation reforms might have consequences for local gov-
ernment service provision. These reforms can be characterised as involving
generalisation of inter-municipal bodies with their own tax powers (about
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2100, end 2015), since 2014 directly elected council members, the cre-
ation of 15 (one more created by decree of 20 april 2016) metropolitan
authorities and the promotion of regions (law of 16 January 2015 design-
ing a new map of 12 large regions, without Corsica). The law of 7 August
2015 on the ‘new territorial organisation of the Republic’ was deemed
to extend the responsibilities of regions, but départements have retained
important functions in the social sphere. Competition between metropoli-
tan and regional powers is also to be expected (Marcou 2015).

In the following sections, functions will be reviewed in the context of
recent changes in provision. Local authorities have full discretion to decide
on the form in which the public services, which fall within their remit, are
delivered unless special legislation applies (as in the case of gas and electricity
supply, firefighting, social and medico-social institutions). It is part of their
constitutional right to self-government (C. Art. 72). Outsourcing is often
the preferred form of management, although the conditions vary consider-
ably from sector to sector (5). In the French context, however, outsourcing
does not mean divestment; quite the contrary, outsourcing is usually com-
bined with public control, public funding and planning (5.3). Furthermore,
since the early 2000s, several new legal arrangements have been put at the
disposal of local governments to facilitate use of direct provision (5).

5.2 OUTSOURCING OR DIRECT PROVISION: A GENERAL
OVERVIEW

Outsourcing is an ambiguous concept, as direct management of pub-
lic services by local government bodies is rather rare. According to the
Court of Accounts (2015), direct provision means that management is not
delegated to a contractor that would operate the service at its own risks
and usually funded to a large extent by users’ fees. Outsourcing is often
the preferred form of management, but the conditions vary by sector.
Furthermore, since the early 2000s several new legal arrangements have
been put at the disposal of local governments to facilitate direct provision.
The Court pointed out the emergence of new forms of direct provision
by ‘local public companies’ (SPL; see below) eg fully owned by local gov-
ernments, and the option of ‘gquasi régies’ in which the contractor is paid
directly by the local authority and is subject to full local authority control.
This definition is consistent with EU law, as devolution of services to in-
house providers is not subject to EU procurement and concession direc-
tives (No 2014,/23 to 25/CE).
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Although a greater proportion of local government public services is
outsourced in France than in other countries under review, cross-sector
comparisons are not easy owing to differences in how data are treated.
For example, 22,000 of the 31,000 water supply and sewage services are
directly provided (7égies) (Court of Accounts 2015), but 61.4 per cent
of the population is supplied with water, and 41.7 per cent with sewage
services , by private providers (Lieberherr et al. in this volume). However
90 per cent of public transport networks are operated by private compa-
nies (Court of Accounts 2015), 38 per cent of school catering (Maires
Info) and 74 per cent of waste treatment (Fédération des Villes moyennes
2013). The situation of the social care sector is specific, as will become
clear below.

In the field of utilities outsourcing is always equivalent to contracting
out. Two main types of contract are currently used: concessionary agree-
ments (délégations de service public; DSP) and procurement contracts.
Concessionary agreements date back to the nineteenth century and there
are several forms developed through practice and administrative case law.
Under a concession, the contractor has to finance and provide the infrastruc-
ture and other equipment; under a franchise (affermayge), the contractor has
to operate the service with means put at its disposal by the public authority.
In both cases the contractor is paid out of operational revenue. Under a
third type of contract the contractor has to manage the service on a com-
mercial budget, and it is paid for doing so by the local authority, with varia-
tions according to operational results (7égze intéressée). Since local authorities
ceased to be bound by standard contracts in 1982 there is the potential for
considerable variation in the arrangements. The Law of 29 January 1993 set
out a common legal framework covering the agreement procedure for all
these contracts. Directive 2014 /23 /CE has required adaptation of French
legislation, and in particular the word “concession” will take general mean-
ing, instead of “délégation de service public”, but no substantial change
(legislative decree - ordonnance - n°2016_55, 29 January 2016; decree
n°2016-86, 1 February 2016).

Traditionally, the contractor had to operate the service at its own risk;
over time, risk-sharing evolved towards the transfer of a large part, if not
the majority, of the risk to the public authority. Nowadays only a minor-
ity of contracts are really concessions in the strict sense, both as a result
of industrial strategies (which have also supported the French version of
the Private Finance Initiative (PFI) in, for example, water supply and of
increased involvement of public authorities in the substance of the service
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to be delivered (e.g., urban public transport services) (Lorrain and Stoker
1995; CDC 2002). In all cases, physical assets remain public in the sense
that even when they are provided or constructed by the concession holder
theyare subject to the legal regime of the public domain (e.g public property
with special legal assignment) from the beginning, unless the contractor
obtained a long term lease on public estates. They return without any
further compensation to the public authority at the end of the contract
if they are necessary to the continuity of the public service, even if in the
beginning they were private property or on private premises (CE Ass. 31
December 2012 ‘Commune de Douai’, No 342788).

A service may also be provided through a public procurement contract.
In this case the contractor is paid in instalments by the public authority
throughout the term of the contract (quasi régies). This is very common in
the case of waste collection services and for the management of sanitation
plants. The distinction between procurement and DSP is based on the fact
that in DSP contracts a ‘substantial part of the remuneration’ of the con-
tractor has to be linked to operational results, thus imposing some risk on
the contractor. This legal structure for contracting out is resumed by EU
law with the directives of 24 February 2014, in particular the Directive
2014,/23/EU which defines as a ‘concessionary contract’ any contract
in which part of the operational risk is assumed on revenues by the con-
cession holder, additionally to payments by the public authority as the
case may be. French law needed only marginal adjustment to comply with
these new directives.

The legal regime governing administrative contracts, as developed by
Council of State case law, strikes a balance between the prerogatives of the
public authority and the protection of the legitimate economic interests of
the contractor. The public authority is allowed to change the terms of the
contract unilaterally at any time if it is in the public interest to do so, while
keeping the initial financial balance of the contract, through any kind of
compensation. More recently the Council of State recognised a principle
of ‘fairness in contract relationships’, which means that the judge must
give priority to the continuity of contractual relationships when adjudicat-
ing (CE Ass. 28 December 2009 “Ville de Béziers’ and CE Sect. 21 March
2011 “Ville de Béziers’ II: see GAJA 2013, no. 118).

The pattern of provision of social services is different. Private sector
involvement cannot be analysed in terms of outsourcing, when private
institutions are not vested with a public duty. Social care in general has
to be considered in the larger context of a broad employment sector:
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‘services to persons’. About one third of people working in social care
(representing 41 per cent of work hours) are employed by delivery bod-
ies of all kinds, whereas two thirds are directly employed by individuals,
frequently using allowances or tax privileges. Both forms of employment
have increased considerably from the early 2000, although the increase has
been much greater in the case of delivery bodies (x3.5). Among delivery
bodies, associations provide 59.3 per cent of work hours, public bodies
10.9 per cent (mainly those run by departmental councils and CCAS,
both of which are decreasing in number) and private enterprises 29.7 per
cent (sharp increase in recent years). Care for the elderly represents 48 per
cent of the total, but makes up 57 per cent of the activities of associations
and 56 per cent of the activities of public bodies (DARES 2015; Borgetto
and Lafore 2014). Autonomy allowances given to elderly and disabled
people (funded from département budgets) have certainly boosted the
sector, and in particular the market in social care services, because the
recipients of the allowance are free to choose how to spend it. In contrast,
day nurseries and other similar childcare institutions remain largely under
the direct control of public authorities (61 per cent), mainly CCASs, or
are run by voluntary organisations (over 30 per cent). ‘Mother’s assis-
tants’ are licensed, trained and supervised by the départements (although
they are actually employed by parents). At the management level much
depends on municipal bodies. Of ten municipalities eight run programmes
for elderly people and four run programmes for deprived people, children
and young people (Penaud et al. 2011). Despite widespread decentralisa-
tion in the social sector, central government still has overall responsibility
for services, which it exercises through the regulatory framework, fund-
ing and supervision arrangements and its own functions. In particular,
as regards childcare, 100 per cent of children from three to six years old
are admitted to nursery (écoles maternelles), as are 49 per cent of children
between two and three years, although there are important regional dis-
parities in provision (Borderies 2013).

DSP or public procurement contracts can also be used for such social
care services but this is unusual. In the social sector, private institutions are
not public services; they perform a regulated activity subject to authorisa-
tion and supervision by the département. The structure of service provi-
sion has been determined largely by central government social policies,
concern over new risks for population in general (loss of autonomy) and
improvements in understanding of the needs of disabled people; these fac-
tors have also increased the opportunities available to the private sector.
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5.3  Forwms of Pusric CONTROL

Whereas outsourcing has for a long time been quite a common approach
to delivering public services, in recent decades public control over public
service delivery has been strengthened in several ways: contract provisions,
planning and financing. Partnership contracts were deemed to rely more on
the private but recently they were also brought under strict central control.

Control Based on Administrative Contract Law

In French law outsourcing involves public control. Outsourced services
are always public services under the control of a public authority, and the
relevant local authority therefore has the prerogative to decide how a ser-
vice will be delivered. Recent administrative case law made public control
over an activity one of the criteria for recognising the activities and services
of private bodies as having the legal status of a public service (CE Sect. 22
February 2007 Association du Personnel relevant des Etablissements pour
Inadaptés, No 264541). Public control is also typical for traditional con-
cessionary agreements.

However, local authority control has not always been exercised as
it should be. Sometimes financial obligations which benefit other local
authority projects at the expense of service users have been imposed on
contractors (Court of Accounts 2003). The legal framework, annulments
by the Council of State and inspections of Regional Courts of Accounts
have enforced greater transparency in relationships between private com-
panies and local authorities. The Competition Authority pointed out the
high degree of concentration in the water supply sector, where three com-
panies are in charge of 98 per cent of all DSP contracts (Conseil de ln
Concurrence: No 05-D-58, 3 November 2005). In recent years the move
to direct provision by a number of municipalities, and in particular the
decision by the city of Paris to return to use of direct provision for water
supply, has improved the negotiating position of other local authorities.
However, direct provision was also subject to criticism by the Court of
Accounts (2015). The concentration of power is even greater in the field
of urban public transport services, with two companies sharing about 80
per cent of networks, and only 10 per cent of services run under direct
provision arrangements. However, these two companies are also half
publicly owned, the state railway public corporation SNCF holds 50 per
cent of Keolis, and the Caisse des Dépits et Consignations, a major public
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financial institution, holds 50 per cent of Transdev with the other 50 per
cent owned by Veolia. According to the Court of Accounts (2015) local
authorities have rather little negotiating power and they usually have to
assume much of the costs for funding services, generally as a consequence
of the terms of reference they have imposed.

Planning

Public service provision is nowadays subject to strong planning regula-
tions that are crucial to the enforcement of public policy objectives and
consideration for users’ needs. Regulations are usually enforced through
the exercise of police power by prefects. This approach to service manage-
ment is supported by EU law in the form of environmental directives. We
will give only brief examples.

Water supply and sewerage are municipal responsibilities, according to
the law. These responsibilities may be delegated to an inter-municipal body.
The municipality or inter-municipal body has to establish a water supply
network scheme, and since 2010, a sewerage network scheme (local gov-
ernment code—CGCT: Art. 1..2224-7-1 and L.2224-8). These systems
must comply with the water resource management schemes established at
the level of hydrographic districts and sub-districts. Hydrographic districts
are required by the EU Directive 2000/60/EC. Sub-district schemes
must be compatible with district structure schemes and they are binding
on any public or private decision on any work or activity related to water
supply and sewerage (Environmental code, Art. 1..212-5-2).

Urban transport authorities responsible for servicing over 100,000
inhabitants have to adopt a mobility plan (plan de déplacements urbains),
the purpose of which is to coordinate all transport modes (passengers and
goods; car traffic and public transport) in the area and to privilege the
development and the use of passenger public transport (Kada 2012). The
mobility plan has to comply with the structure plan (a higher level town
planning document) with respect to strategy for the development of public
transport and how it is related to urban development, housing settlements
and activities, and with the regional scheme for inter-modality (Code of
transports Art. 1..1214-1 sq, in particular L..1214-7). The mobility plan
is binding on local plans (plans locaux d’urbanisme) (Planning code Art.
L.123-1-9); hence, no public transport service can be authorised or devel-
oped outside the provisions of the mobility plan although special rules
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apply in the metropolitan area of Paris, where public transport services are
operated by a state-owned public corporation.

Waste management is also subject to strict planning regulation, the
responsibility for which was devolved to regional councils (law of 7 August
2015: Environmental code, Art. 1..541-13 and 14). The decisions of pub-
lic bodies and their concession holders have to comply with waste plan-
ning regulations (art. L..541-15). Municipal authorities or the appropriate
inter-municipal bodies also have to adopt plans deemed to reduce the
volume of waste (Art. L.541-15-1).

Various planning regulations also have to be incorporated into social
policies regulated by national legislation, by state authorities and by the
presidents of the departmental councils (Code of social care and families,
in particular Art. L..312-5).

Financing

Lastly, special financing schemes and regulations are provided for by the
law irrespective of the type of operation.

Nowadays, all social care benefits are served under the authority of
elected heads of departmental councils, according to nationally regulated
rates and conditions, and are funded from the department’s budget. But
a new national public corporation, the National Fund for Solidarity and
Autonomy (CNSA), was established by law on 30 June 2004 with the
objective of financing benefits and providing technical support to institu-
tions and local government bodies in charge of social care for elderly and
disabled people with limited autonomy. Between 2006 and 2013, financ-
ing provided by the CNSA and the Social Security fund for these services
increased by about 50 per cent. Overall, the funding for services to com-
pensate for the loss of autonomy comes from several sources: the CNSA
(37 per cent, with resources coming from State levies—general social con-
tribution, solidarity contribution for autonomy and additional contribu-
tion to the latter), state budget (26 per cent), Social Security fund (19
per cent), departmental councils (17 per cent); this funding has increased
sharply since the mid-2000s (CNSA 2014). However, departmental coun-
cils act as agencies of central government, implementing national policy,
particularly in the case of personal autonomy-related services.

In the field of urban public transport a special levy (versement transport,
VT) was introduced to finance investments in urban public transport in
the metropolitan area of Paris, and subsequently extended to all urban
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areas with over 10,000 inhabitants; its scope was also extended to include
running costs of transport services. This VT is levied at a rate between
0.55 per cent and 1.75 per cent of paid salaries, but can reach a ceiling of
2.7 per cent in the metropolitan area of Paris. Within the permitted range,
the rate is set by local councils. At present, the VT yields on average 50
per cent of the resources of transport authorities, whereas tarifts yield only
about 20 per cent and the gap (30 per cent) is covered by local public
budgets. This imbalance raises questions about the sustainability of the
transport financing system (Faivre d’Arcier 2012). The Court of Accounts
(2015) recommended better consideration of users’ needs and that users
should bear a greater proportion of the costs of services.

Implementation of waste policy is supported by a special tax, the gen-
eral tax on polluting activities, introduced in 2009, which is the main
source of funding for the activities of the Agency for Environment and
Energy Control (ADEME) as directed to the following areas: waste pre-
vention (34 per cent), recycling (18 per cent), organic valorisation (18
per cent) and valorisation of building waste (eight per cent) (Ministére de
I’Ecologie 2011). Local government contractors may finance projects with
such support if they meet the necessary conditions. Municipalities levy a
special tax on household waste collection to finance the service (Court of
Accounts, 2011)..

Lastly, users’ fees for water supply and sewerage include various levies
provided for by the law which represent a contribution to the costs of
managing water resources and conserving their quality. These levies are
determined by hydrographic district committees in which all categories of
users and local governments are represented. They distribute the costs of
water consumption between these categories. For many years the system
has been criticised by the Court of Accounts (and was criticised again in
2015), because too much of the burden of paying for water services is
shifted from enterprises and farmers to domestic households; there are
now plans to reform the system.

State Control Over Partnevship Contracts

A legislative decree of 2004 introduced a French version of PFI as an
alternative to DSP contracts. Briefly, this version of PFI involves one or
several enterprises bidding for the right to design, construct and operate
a project for a long period of time, with the public authority paying by
instalments to cover all costs, including financing costs. Such a contract
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was subject to conditions relating to the complexity of the work and the
need for work on the project to begin rapidly. Originally, it was a condi-
tion of PFI contracts that the public authority did not contribute capital
to the project, but this was abandoned in 2008. For industrialists, the
main benefit of PFI was that it left the operational risks in the hands of the
public authorities; for local governments it made it possible to shift debt
onto the next elected council. After a number of failed PFI projects, which
resulted in public authorities facing heavy instalment payments over long
periods the government decided to bring such initiatives under central
control. The Finance Programming Act 2014-2019 (Art. 34) prohibits
local authorities and public hospitals from signing partnership contracts;
central government may decide to sign such a contract at the request of
a local authority, provided that the case is scrutinised by the competent
ministry and is deemed to be financially sustainable.

5.4 NEw FOorMS OF DIRECT PROVISION

The renaissance in direct provision can be observed at the legislative level
and in local political initiatives, and it cuts across several sectors. Most
recent laws were deemed to adjust to EU law constraints or opportunities.

From régies to Local Mixed Economy Companies

Traditionally local governments have been able to use two types of organ-
isation when they opt for direct provision of a public service: the 7Zgie, or
wholly publicly owned enterprise, and the local mixed economy company.
which has financial autonomy and may or may not have corporate status.
They are managed by a council headed by the mayor (or other local holder
of executive power) along commercial lines, and they have their own bud-
gets, which must, in principle, balance expenditure and commercial rev-
enues, as an appended to the general budget of the local government.
Régies having the status of a public law corporation under local govern-
ment control have their own balance sheet, board and executive manager.
A régie is deemed to facilitate the management of utilities (services publics
a caractere industriel et commercial), and its management is subject to pri-
vate law. In recent years, it has been possible to create administrative 7égies
with financial autonomy for the purpose of direct provision of administra-
tive public services, in particular social and cultural public services, instead
of creating associations.
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Despite the fact that there are a significant number of such local public
enterprises this institutional structure has long been considered to lack the
necessary flexibility and it complicates the sharing of capital investments
among several local governments. In the fifties and seventies, mixed econ-
omy companies were developed for local projects by specialised subsidiaries
of the Caisse des Dépits et Consignations. The main purpose of the law of
1983 on local mixed economy companies (SEML) was to facilitate the
creation of such companies and to secure local government control over
their management by making it a requirement for local authorities to hold
the majority of the capital and seats in the board. This legislation was a
turning point, making SEML an instrument that local authorities could
use to implement their policies, instead of being driven by state companies
(subsidiaries of Caisse des Dépits). In this sense, the 1983 law was consistent
with the decentralisation reform of 1982, rather than with new public man-
agement (NPM). There was then a sharp increase in the number of SEML.

New Forms of Divect Provision and Renaissance in Public-
Private Pavtnevships

In recent years, new legislation has facilitated direct provision. The first
step was to allow local authorities to establish wholly publicly owned local
public companies (SPL); this was achieved through the housing law of
2006, and more generally by the law of 28 May 2010. SPL, which have
one or several public shareholders for whom they carry out orders, are
fully in line with European Court of Justice (ECJ) rulings on ‘in-house
entities’, provided that the control exercised by the public authority over
the SPL makes effective the control over the direction of the SPL. They
are private law limited companies, with at least two shareholders (instead
of seven), and subject to public law with respect to local government
functions and state oversight, including the legal regime governing SEML
where applicable. SPL can only be created to perform local government
functions, not for purely financial purposes.

The second step was the law of 1 July 2014 on single purpose, mixed
economy companies (SEMOP), which referred to ‘institutional public-
private partnerships’ (European Commission 2007, 2008). Such compa-
nies are created by one local authority (a single or a joint authority) with
at least one shareholder who is an economic operator, for a limited time
period and for a single purpose, namely a contract which is agreed between
the local authority and the company. This contract is subject either to con-
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cession rules or to public procurement rules as regards the open procedure
chosen for the selection of the shareholding economic operator, depending
on the objective of the contract. The contract itself is a consequence of the
constitution of the company after the selection of this economic operator.
Another innovation is the shareholding rule: the local authority has to hold
between 34 per cent and 85 per cent of the capital and at least 34 per cent
of seats on the board; economic operators have to hold at least 15 per cent
of the capital. These provisions mean that the local authority has to decide
at the tender stage whether it wants to create a SEML or a mixed economy
company led by the economic operator. Similar single purpose companies
can be used for planning development projects (law of 7 August 2015) and
for hydraulic energy concessions (law of 17 August 2015).

In fact, SEML, SPL and SEMOP are all regarded as being instruments
used by local authorities to carry out their projects. In 2014 there existed
1214 such ‘local public enterprises’ (EPL)—and the number is increasing
—continuously, responsible for 578 subsidiaries and minority participations
and with a global turnover of 12.33 billion euros. They manage 538,000
housing units, a major and traditional field of their activity. Municipalities
and inter-municipal bodies are responsible for most EPL and the sectors
in which EPL are most commonly used are development (317), tourism,
culture and leisure (282, increasing), housing (215), environment and
networks (169, sharp increase from 131 in 2012), transport and car parks
(77) and economic development (124) (FEPL 2015).

The driving force behind the most recent legislative reforms was not to
increase market competition in local public service provision, but on the
contrary, to comply formally with EU law whilst retaining discretionary
powers and the option of managing services outside of the market; the
opposite of NPM recommendations. Why this attitude, given the long tra-
dition of outsourcing in French local government? First of all, utilities rep-
resent a minority of EPL, albeit an increasing one, especially in the network
sectors. This may be a consequence of a new distrust among local authori-
ties of the big companies with which they have to deal with, sometimes
without adequate negotiating power. This move might also be interpreted
as the beginning of a creeping ‘remunicipalisation’ through new forms of
direct provision. But this would go too fast, although these laws would be
the legal instrumentorium for this purpose. On the other hand, the use of
SEMOP might reflect a will among some local officials to enter into real
partnerships with economic operators who contribute industrial knowhow
to the project. But this could turn into a revival of classical SEML.
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5.5 CONCLUSION

The NPM debate had little impact on local government service provision.
Commercial management has always been practised in utilities. Disputes
about its relevance and efficiency are also not new. After the Second World
War, the main change in utilities resulted from nationalisations in the field
of energy, but relationships between the national public monopolies and
the municipalities that retained ownership of the distribution networks
continued to be governed by concession agreements. EU law and policies
have had a much greater impact on local government service provision
than national monopolies. Recent legislative reforms have promoted new
instruments for direct provision, and hence for remunicipalisation, but at
present, there is no evidence to suggest a big move in this direction. Local
governments have much more to do with decentralisation policies, the
new distribution of tasks and central government policies which are to be
implemented with the participation of local authorities than with NPM.
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CHAPTER 6

Remunicipalisation Revisited: Long-Term
Trends in the Provision of Local Public
Services in Germany

FErank Bonker, Jens Libbe, and Hellmut Wollmann

6.1 INTRODUCTION

The provision of local public services has undergone substantial changes
over time (Clifton et al. 2011). For most of the past 20 years, attention
has focused on the liberalisation, privatisation and marketisation of services.
More recently, however, the focus has shifted. Many observers have identi-
fied a return of the pendulum (Wollmann and Marcou 2010), a municipality
comeback (Wollmann 2014) or a renaissance of municipal enterprises. As a
result, there has been a growing international interest in the ‘remunicipalisa-
tion” of local public services (Hall et al. 2013; Warner and Clifton 2014).
Germany is often seen as a typical example of these processes. The
international literature is full of references to cases of remunicipalisation in
the German energy and water sectors (Hall et al. 2013), and there is con-
siderable debate within Germany about the extent, dynamics and effects
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of Rekommunalisierunyg (see Matecki and Schulten 2013; Schaefer and
Papenfuss 2013; Monopolkommission 2014).

This chapter seeks to contribute to this debate by putting the recent
changes in the provision of local public services into a broader perspective.
First, it takes a historical approach, looking back at more than 100 years
of service provision in Germany to establish the historical background to
more recent developments. Second, the chapter deals with a broad range
of local public services, from public utilities to personal social services.
Our aim was to consider public services that are normally dealt with sepa-
rately as a group, to shed new light on the extent and dynamics of change.

The paper is structured chronologically. In line with the remunicipalisa-
tion narrative, we distinguish three periods: the period from 1870 to the
early 1970s, during which a public service regime characterised by local
governments’ dominant role in service provision emerged; the ‘neoliberal
age’ from the late 1970s to the mid-2000s, with its tendencies to liberali-
sation, marketisation and privatisation of local public services; and finally,
the most recent period, with its partial backlash against neoliberal policies.

6.2 LocaL PusLric SERVICES: FRoOM MUNICIPAL
SocCIALISM TO THE MATURE WELFARE STATE

In Germany, the role of local government in public service provision grad-
ually increased between the late nineteenth century and the early 1970s.
The growing role of the state and the expansion of the welfare state during
this period went hand in hand with the increasing involvement of local
authorities in the provision of local public services.

In the late nineteenth century, local authorities reacted strongly to the
social and other problems associated with growing industrialisation and
the accompanying socioeconomic changes. The result was the emergence
of an embryonic ‘local welfare state’ which was derided by contemporary
conservatives and ‘Manchester liberals’ as ‘municipal socialism’ (Lenger
2013: 198-202).

The public utilities were an important domain of activity at the local
level. From the mid-nineteenth century, many local authorities had been
setting up savings banks and municipal enterprises to provide water,
energy and public transport. In many municipalities, the newly established
Stadtwerke bundled together a broad range of public services, from the
provision of water and energy to waste management and the creation and
management of public parks (Ambrosius 2012).
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In the second half of the nineteenth century, local authorities also
became more active in the field of personal social services, as the tradi-
tional system of poor relief gradually evolved into a more differentiated
system with specialised services for different groups of people in need
(Bonker and Wollmann 2000). In comparison with public utilities, how-
ever, the role of local authorities in social services remained more limited;
although they expanded their activities, the bulk of services were provided
by private charities concerned with social disintegration and driven by the
idea of bourgeois social responsibility.

The activities of local authorities were politicised as a result of the
democratisation which took place following the First World War. Local
authorities led by the political left sought to expand further the role of
municipal enterprises. In the sphere of personal social services, the mixed
public-private system that had emerged in the second half of the nine-
teenth century was put on a new footing (Bénker and Wollmann 2000:
330-331). Although private associations continued to provide the major-
ity of personal social services, local bourgeois philanthropy was increas-
ingly replaced with centralised welfare association cartels.

In the Nazi period, local self-government was curtailed, and municipal
enterprises and non-state providers of social services were brought under
state and party control. Whilst most changes in the field of personal social
services were reversed after 1945, a number of the developments in pro-
vision of public utilities had a more lasting impact. These include legisla-
tions such as the 1935 Local Government Code ( Gemeindeordnuny), the
1938 Eigenbetriebsverordnung and the 1935 Law on the Energy Sector
(Energiewirtschaftsgesetz), and also the influential concept of Daseinsvorsorge
which was formulated in the mid-1930s by a legal scholar affiliated to the
Nazi movement (Forsthoft 1938) and has served as a major politico-legal
justification for the public provision of services of general interest ever since.

After 1949, municipal enterprises kept their strong role in provision
for a long time. Unlike other Western countries such as France, Italy
or the UK, Germany did not experience the nationalisation of public
utilities in the post-war period. At the local level, local authorities were
keen on keeping control over municipal enterprises, regarding them
as an important instrument for the rebuilding of municipalities. At the
national level, the conservative-liberal coalition that governed Germany
until the mid-1960s rejected all forms of nationalisation as representing
a dangerous step towards socialism, citing the example of the German
Democratic Republic as a deterrent. The interests of local authorities also
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explain why the conservative-liberal coalition’s attempts at privatisation
in the late 1950s and 1960s were confined to big national enterprises
such as Preussag, VEBA and Volkswagen, and left municipal enterprises
largely untouched. The ambitious 1957 Competition Law ( Gesetz gegen
Wettbewerbsbeschrinkungen) explicitly excluded the energy and the water
sectors, thus facilitating the preservation of existing structures.

In most municipalities, some of the public utility services were bundled
together under the management of local Stadtwerke (Ambrosius 2012).
The role of the Stadtwerke differed in the various sectors:

— In the enerygy sector, the Stadtwerke co-existed alongside a number of
private energy producers and distributors. Energy providers operated
on the basis of exclusive concession agreement treaties with munici-
palities and enjoyed regional monopoly. Some Stadtwerke ran their
own power stations, but most confined themselves to the transmis-
sion and distribution of energy and purchased energy from private
energy companies. In some of these private companies, municipali-
ties also had an interest.

— In the water sector, service provision also presupposed a concession
agreement treaty with the relevant municipality. The Stadtwerke had
almost exclusive responsibility for water supply and sewage disposal
and treatment, however, and as a result, the system was highly frag-
mented (see also Lieberherr et al. in this volume).

— Waste management only gradually emerged as a public function after
the Second World War. In most of the bigger cities, it was in the
hands of municipal companies and was part of the portfolio of the
Stadtwerke. In contrast, many small municipalities continued to rely
on contracts with private providers.

— Other services provided by many Stadtwerke included public trans-
port and public swimming baths.

The bundling of services allowed for cross-subsidisation within the
Stadtwerke. Most local authorities used some of the profits made in the
energy sector to subsidise loss-making services such as public transport
and public baths.

The Stadtwerke were constituted in various legal forms. Until the
1990s, most took the form of Regiebetriebe or Eigenbetricbe, two legal
forms subject to public law rather than private law and thus, available
only to public companies. Regiebetriebe are formally part of local public
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administration and have little autonomy; details of all their expenditures
and revenues are listed in the local budget. In contrast, Eigenbetriebe are
treated as independent organisations and only their surpluses or deficits
are recorded in the municipal budget (Grossi et al. 2010; see also Grossi
and Reichard in this volume).

The field of personal social services was also characterised by a high
degree of continuity (Bénker and Wollmann 2000). The post-war mod-
ernisation and expansion of personal social services left the welfare asso-
ciations’ strong position in service provision largely untouched. Both
the 1953 Act on Youth Welfare and the 1961 Federal Social Assistance
Act reinforced the privileged role of the welfare associations, which had
emerged during the Weimar years. Challenged by local authorities and
Social Democrats, these provisions were confirmed by the Constitutional
Court in a seminal ruling in 1967. When welfare state expansion was at its
peak in the late 1960s and early 1970s (which coincided with the coming
to power of the Social Democrats in 1969), local authorities managed to
increase their leverage over social services by extending their market share
and by using standards and social planning.

6.3 LocAL PusLiCc SERVICES IN THE ‘NEOLIBERAL AGE’

Germany entered the ‘neoliberal age’ relatively late. The liberalisation,
marketisation and privatisation of local public services only gained momen-
tum during the 1990s (Deckwirth 2008; Bogumil et al. 2007). Unlike in
the UK, change was not driven by general (across the board) central gov-
ernment initiatives to change the way public services was provided, but by
a complex, intertwining of sectoral reforms and local reform initiatives and
thus, the changes have played out differently in the various sectors.

In the case of public utilities, change has been most marked in the fields
of waste management and energy provision. In both fields, the changes in
service provision have been part of a broader overhaul of the market.

In the case of waste management, the market has been transformed by
two major regulatory changes (Dreyfus et al. 2010). Both changes have
clear national origins and occurred well in advance of later EU initiatives.
First, since the mid-1980s, the legal responsibility for waste management
has been gradually shifted from municipalities to producers and enterprises.
This change culminated in the 1994 Recycling Waste Management Act
that explicitly confined local authorities’ responsibility to household waste.
The shift in responsibilities opened up the market for waste management.
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When private companies entered the market, many local authorities found
it difficult to compete; their private rivals benefited from more modern
technology, weaker unions and lower pay. Hoping to benefit from the
lower costs, many local authorities decided to outsource municipal waste
management. It is estimated that in the mid-2000s, about 40 per cent of all
local authorities relied on contracts with private providers.

The second major change was brought about by the 1993 TA
Siedlungsabfall, which made incineration the only legal method of munic-
ipal waste disposal. Many local authorities lacked the financial means to
build new incineration plants, so they often cooperated with private inves-
tors and relied on public-private partnerships (PPPs).

There were also radical changes in the energy sector. The 1998 Federal
Energy Act which implemented the 1996 Energy Directive 96,/92 /EC
brought about the radical liberalisation of the German energy market.
The new Act did away with the old regional monopolies and gave German
consumers the right to choose amongst different providers. Faced with
competitive pressure from the big energy providers and mounting finan-
cial problems, many municipalities decided to sell local grids and shares in
their Stadtwerke to the big players. RWE and E.on, two of the emerging
market leaders in the sector, established subsidiaries with minority inter-
ests in about 100 Stadtwerke. In the mid-2000s, only 30 per cent of the
energy companies supplying the main German cities were still fully owned
by local authorities (see also Wollmann et al. 2010).

Changes in water provision have been less sweeping, and the over-
all regulatory framework has remained largely intact (Deckwirth 2008).
Although private sector companies have entered the water market since
the 1990s and have acquired stakes in the Stadtwerke almost half of the
country’s 109 largest cities, they have only taken minority stakes. The
private water companies most prominently involved in the local market
are the French giants, Veolia and Suez, and their German counterparts,
RWE and E.on. In perhaps the most conspicuous case of privatisation,
Veolia and RWE acquired a 49.9 per cent stake in Berlin’s Water Works,
Germany’s largest water company, in 1999 (see Lieberherr et al. 2012;
also Lieberherr et al. in this volume).

These changes in ownership were complemented by a strong trend
towards the corporatisation of municipal companies in almost all sectors
(Grossi et al. 2010; Bogumil and Holtkamp 2013; see also Grossi and
Reichard ¢z this volume). In an attempt to make public companies more sim-
ilar to their allegedly more efficient private counterparts, most municipali-

This copy belongs to 'l.Evans'



REMUNICIPALISATION REVISITED: LONG-TERM TRENDS... 77

ties transformed their companies into limited liability companies (GmbH)
or stock companies (Aktiengesellschaft) (see Gottschalk 2012). Legal entities
subject to private rather than public law are now the predominant form of
organisation in the public sector (Papenfufl 2010). About 58 per cent of
the public utilities belonging to the German Association of Local Utilities
(Verband kommunaler Unternehmen) are now limited liability or stock
companies (VKU 2013). The percentage of public-law water suppliers has
declined from 78 in 1993, to 56 in 2008 (see ATT et al. 2011).

Like public utility services, personal social services also saw substan-
tial changes in the 1990s. Various reforms were introduced with the aims
of increasing competition and fostering cost-consciousness (Heinze and
Schneiders 2014). Change was most drastic in the field of long-term care
for frail people; the introduction of a new social insurance scheme in the
mid-1990s similarly reduced the role of welfare associations and local
authorities (Bonker et al. 2010). The new scheme, which introduced new
social benefits worth about €16 billion per year, boosted the market in
care services. By ending the traditional privileges of the welfare associa-
tions and by replacing the old corporatist structures with more market-like
relationships, the new legislation paved the way to an increase in the role
of commercial service providers (see Table 6.1).

The rise of commercial providers, including some larger companies in
the market for residential care, has been associated with a decline in the
market shares of not-for-profit providers and local authorities. Some local
authorities, for example, Hamburg and Stuttgart, sold their care homes to
private providers. An additional development, not reflected in Table 6.1, is
that in the late 1990s, a number of welfare associations and local authori-

Table 6.1 Profile of providers of long-term care in Germany, 1999-2011 (per-
centage share)

1999 2005 2011
Residential care
Public 8.5 6.7 5.1
Not-for-profit 56.6 55.1 54.4
Commercial 349 38.1 40.4
Domiciliary care
Public 2.0 1.8 1.4
Not-for-profit 47.2 40.6 357
Commercial 51.0 57.6 62.9

Source: Federal Statistical Office of Germany, Long-term care statistics, various years
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ties became involved in PPPs and thus, began to rent ‘their’ care homes
from private owners.

Local authorities have not only lost market share. The law on new long-
term care insurance schemes made the newly created long-term care insur-
ance funds (Pflegekassen) responsible for licensing service providers and
concluding agreements on the price and quality of services, which resulted
in local authorities being sidelined if not marginalised. Many reacted to the
introduction of the new insurance schemes by reducing their voluntary activ-
ities in the field. As a result, a far-reaching ‘process of de-municipalisation
and de-localisation of care’ (Evers and Sachfie 2003: 73) began.

Compared with the changes in long-term care, those in other aspects of
personal social services in the 1990s and early 2000s were less dramatic. The
traditional corporatist structures proved more resilient in childcare and other
services for children and young people (Grohs 2010; Monopolkommission
2014); despite all the attempts to create a level playing field, the welfare
association kept their strong voice in local decision-making. Moreover, pri-
vate childcare did not lose its elitist and socially divisive image. As a result,
the market share of commercial providers increased, but remained negli-
gible (Table 6.2). Instead, it was the not-for-profit providers who benefited
from the expansion of services, most notably in childcare.

Table 6.2 DProfile of providers of services for children and young people in
Germany, 1990-1991 to 2010-2011 (percentage share)

1990-1991 2002 2006-2007 2010-2011

Service providers

Public 47.7 34.8 31.6 29.6

Not-for-profit 51.2 63.8 66.8 68.2

Commercial 1.1 1.3 1.5 2.2
Places

Public 55.3 40.0 36.1 34.3

Not-for-profit 44.0 59.3 63.1 64.5

Commercial 0.7 0.7 0.8 1.3
Staff

Public 57.1 38.1 33.3 30.7

Not-for-profit 41.9 60.6 65.4 67.5

Commercial 1.0 1.3 14 1.9

Source: Monopolkommission 2014: 131
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6.4  RETURN OF THE PENDULUM?

Since the late 2000s, there has been much talk about a remunicipalisa-
tion of local public services in Germany. In the 1990s, the privatisation
of service delivery seemed to have been broadly accepted if not approved
by the public; however, since then, there has been a conspicuous shift in
public values and the media discourse on the privatisation of municipal
enterprises has become more sceptical (Theuvsen and Zschache 2011).
Since the mid-1990s, local citizens’ strong preference for the municipal
sector has been reflected in a series of local referenda rejecting or revoking,
often by a large majority, proposals by local councils for the privatisation of
municipal assets and facilities. Surveys indicate a clear popular preference
for public provision of more or less all forms of technical infrastructure.
The most striking comeback of local authorities and their companies
has taken place in the German energy sector (Wollmann et al. 2010; Libbe
2013; Hall et al. 2013). Since the mid-2000s, many municipalities have
repurchased local grids and shares in the Stadtwerke. The dynamics of this
development are also reflected in the growing number of new Stadtwerke.
Since 2005, local authorities have set up nearly 90 new energy companies
(Libbe 2015; Wagner and Berlo 2015). Most of these utility companies
were founded by a combination of public and private partners. Most are
limited liability companies and about 50 of them are in full municipal
ownership. This trend looks set to continue and it will make cooperation
between municipalities more important in the field of energy provision.
A number of changes in the energy sector favoured the remunicipalisa-
tion of energy provision. First, the massive expiry of municipal concession
agrecments from the late 2000s to 2015-2016 helped put the issuc of local
energy provision on local agendas (Libbe 2013).! Second, the European
Commission recognised the competitive potential of local energy compa-
nies in local and regional energy markets and has exerted some pressure on
the ‘big four’ (E.on, RWE, EnBW, Vattenfall) to sell local grids and previ-
ously acquired minority shares in Stadtwerke. Third, and most important,
the German ‘turnaround in energy policy’ (Energiewende), the policy of
accelerated replacement of nuclear power with renewable energy, which
was adopted in June 2011 following the nuclear disaster in Fukushima, has
played into the hands of local authorities. The shift from nuclear power and
coal to renewable energies changes the structure of energy provision and has
resulted in a general trend towards decentralised or semicentralised energy
provision. In this context, local companies have a strategic advantage.
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As a consequence of these developments, the structure of the market in
energy services has changed considerably. Although the electricity trans-
port network is still in the hands of four private enterprises, the Stadtwerke
have increased their share in energy production and distribution services.
Their share in the former is expected to rise from less than 10 per cent
prior to 2010 to up to 20 per cent before 2020. The Stadtwerke serve 46
per cent of domestic homes with electricity, and their combined share of
the energy distribution market (electricity, gas, district heating) already
exceeds 50 per cent.

As well as the comeback of the municipalities and their Stadtwerke,
in recent years, the energy sector has also witnessed increasing citizen
involvement, particularly in the generation of renewable energy. Between
2001 and 2013, the number of ‘energy cooperatives’ rose from 66 to 700
(DGRV 2014) and such cooperatives now generate electricity for about
five per cent of all German households; however, recent energy law amend-
ments penalise small players so it is unclear if this trend will continue.

A trend towards remunicipalisation can also be observed in the field of
waste management (Verbiicheln 2009; Libbe 2013). Starting in the mid-
2000s, many local authorities have ‘re-insourced’ some aspects of waste
management, especially collection and transport. Interestingly, the privati-
sation of waste management, which was originally viewed as a cost-cutting
device, is now often perceived as a cause of higher costs and fees. Since the
mid-1990s, the relative efficiency of local enterprises has risen, whilst the
profit expectations of private owners and lack of competition have kept the
prices of private waste management companies high. However, the trend
towards the remunicipalisation of waste management reflects more than
just a reconsideration of the costs and benefits of privatisation at the local
level. It has also been favoured by the booming market for waste and sec-
ondary raw materials. As the German recycling system came under pressure,
local authorities lobbied to resume their former role in waste management.

In other public utility services, however, there is only a limited trend
towards remunicipalisation. There are some spectacular examples of the
public repurchasing of shares in private water companies (e.g., Potsdam
2001; Berlin 2012; Rostock 2013); however, the ownership structure of
most water companies has remained unchanged, if only because most of
the companies have always been in public ownership.

In the field of personal social service provision, the trend towards remu-
nicipalisation has been even weaker. Whilst there have been individual
cases in which local authorities have repurchased privatised care homes,
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for example Stuttgart, most local authorities have shown no interest in
taking over provision of these services, so the decline in the market share
of public providers that began in the 1990s and early 2000s has contin-
ued (see Tables 6.1 and 6.2). One factor is that under the traditional,
broadly accepted subsidiarity rule, local authorities have never played a
significant role in direct service provision. In addition, their worsening
financial plight has deterred them from taking over responsibility for cost-
and labour-intensive services. In addition, although there is widespread
dissatisfaction with the quality of many social services, especially long-
term care services, ownership is not perceived as a major determinant of
service quality. As a result, local authorities have not really questioned the
role of welfare associations and commercial providers in the provision of
services for elderly and frail people. The only development that might be
interpreted as a form of remunicipalisation (‘remunicipalisation-lite’) is
the attempt by many local authorities to expand their coordinating role in
the care sector with respect to service providers and the Medical Service
of the Health Insurance Funds, which is in charge of assessing frailty. In
childcare services, there has actually been a trend towards privatisation.
Most local authorities heavily promoted the expansion of subsidised pri-
vate childminding services ( Tagesmiitter) in a desperate attempt to expand
childcare facilities so as to be prepared for the coming into force in August
2013 of the legal right of all one to three year-olds to a childcare place.
Private childminders now provide about a third of all childcare places for
young children.

6.5 CONCLUSION

The starting point of this paper was the popular remunicipalisation
hypothesis. As our analysis has shown, there is indeed some evidence of
a return of the pendulum in the German case. The mood has changed;
privatisation has become less popular and in a number of cases, includ-
ing some highly visible ones, local authorities have repurchased privatised
shares, re-insourced services or set up new public companies.

Upon closer inspection, however, the picture is less clear-cut. First,
we identified substantial sectoral differences. The trend towards remu-
nicipalisation is strongest in the energy sector, a profitable sector, and one
affected by the dramatic changes in the German Energicwende (energy
policy framework). In other public utility services, the developments have
been less far-reaching. In the case of social services, there has been almost
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no remunicipalisation, at least in the narrow sense of changes in the nature
of service providers. These sectoral differences not only illustrate the limits
of remunicipalisation; the weak remunicipalisation in the social services
sector, which is in stark contrast to the return-of-the-pendulum metaphor,
suggests that the extent of remunicipalisation is not related to the extent
of the original privatisation. Unlike in the energy sector, the extensive
privatisation of social services for frail people in the 1990s and early 2000s
has not provoked a major backlash.

A second problem with the remunicipalisation hypothesis is that it sug-
gests a return to the status quo ante, in other words, to the conditions that
prevailed before the neoliberal age. Even in the sectors that have expe-
rienced a strong renaissance in local authority involvement and control,
there are striking differences between the ‘post-liberal’ present and the
‘pre-liberal’ past. This applies to the regulatory framework as well as to
the way public companies are run and are expected to be run. Although
the emphasis on commercial enterprises and business practices may have
weakened since the mid-1990s, it remains much stronger than in the
1960s and 1970s.

From a historical perspective, both these observations demonstrate
that the recent trend towards remunicipalisation is less sweeping than the
preceding neoliberal wave. Thus, it should be interpreted as a partial re-
balancing rather than a fundamental rollback of market reforms. The pen-
dulum might have swung back, but the pendulum has halted far from its
original position.

NOTE

1. It should be noted; however, that the bulk of concessions have been
renewed. By the end of 2014, only a few hundreds out of about 5000 new
electricity concessions had been awarded to public companies.
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CHAPTER 7

Local Government and the Market.

The Case of Public Services and Care
tfor the Elderly in Sweden

Stig Montin

7.1 INTRODUCTION

Local self-government has been recognised as a distinctive feature of the
Swedish political system since 1862, when the first Local Government
Act (LGA) was passed. Sweden has a comparatively decentralised political
system (Kuhlmann and Wollmann 2014), but it is a unitary state, which
means that in practice local self-government is negotiated in the shadow
of central government and parliament (Réksdagen).

In addition, ‘horizontal’ relationships develop dynamically. The overall
position has been described in the following terms, ‘the market has entered
into local government and local government has entered into the market’
(Government Commission Report 2015, 24: 377). This means that whilst
local government is still politically accountable for a wide range of services, the
provision of these services has been increasingly contracted out and munici-
pally owned companies have increasingly become players in various markets.

The aim of this chapter is to provide an overview of changes to the
regulation and management of public services, especially waste manage-
ment, energy and public transport, and social services (particularly care of
the elderly), which have taken place in recent decades. A short historical-
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institutional background is provided in Section 2. This is followed by a
description of the development of public services and social services, and
finally some conclusions are drawn.

7.2 A Brier HisTORY OF PUBLIC SERVICES IN SWEDEN

The expansion of the Swedish welfare state can be reconceptualised as the
expansion of municipal welfare (Lidstrom 2011). Since the 1950s local
authorities (municipalities and county councils) have been regarded to a
greater or lesser extent as the most important institutions when it comes
to implementation of social and educational policies. Several decentralisa-
tion reforms have made the municipalities more autonomous. During the
1960s and 1970s, the annual growth in volume was around 7-9 %; 1992
was the first year in modern times when the volume declined. Local gov-
ernments have not experienced a substantial economic crisis. Municipal
and county council expenditure accounts for about 25 % of the GDP, a fig-
ure that has remained roughly the same since 1980. Revenues come mainly
from local income taxes (approximately 70%) and the equalisation system.

Developments since the 1950s can be described in terms of three eras
of change. The first was during the 1960s and 1970s, when municipalities
were amalgamated and turned into local welfare institutions with substan-
tial financial, legal, political and professional resources. During the 1980s
there was a period of decentralisation, mainly in response to the amalgama-
tion reform and to overwhelming general criticism of public bureaucracy.
Decentralisation took the form of experimentation with ‘free communes’ as
well decentralisation reforms within municipalities (sub-municipal councils).

In 1991 a new LGA was passed, increasing freedom for municipali-
ties and county councils to organise political and administrative func-
tions. Then in 1992 responsibility for primary and secondary education
was decentralised, and in 1993 central government subsidies went from
being earmarked for particular projects to being general subsidies. These
reforms were not the end of the decentralisation wave, but rather the start
of'a new and distinctive process.

The late 1980s can be broadly described as a period of transition between
thinking about how to improve a decentralised welfare state and thinking
about how to organise a decentralised welfare society. New ideas about
freedom of choice for citizens and facilitating private provision of social
services challenged ‘old’ ideas about a comprehensive public sector, includ-
ing a comprehensive local government welfare regime. Strong political
forces supported this move towards ‘liberalisation’, which was represented
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not only by right-wing political parties in opposition but within the Social
Democratic Party in government as well (Premfors 1991).

The legislative reforms of the early 1990s outlined above mark a third
era of reform in which the overall direction has been towards the adaptation
of market mechanisms as drivers for development (purchaser-provider split,
competition, customer choice and performance management), accompa-
nied by increased demands for citizen involvement in complex policy mat-
ters, and inter-municipal cooperation in operational and strategic issues.
Local government acquired more responsibility for welfare, education, eco-
nomic development and broader issues related to sustainable development,
but central government control and supervision increased at the same time.
Several of the legislative changes affecting municipalities and county coun-
cils can be represented as adaptations to European Union (EU) legislation.

During the 1990s several municipalities and county councils adopted
different new public management (NPM) measures, but there was only a
modest increase in the involvement of private providers. In the beginning
government adopted a ‘light’ version of NPM (Montin 2000), however,
due to continuing ideological and political changes, and to the way in
which EU legislation was interpreted, competition became the new guid-
ing principle and this led to a significant increase in the number of pri-
vate providers of social services. This market orientation also affected the
organisation of public services, for instance, deregulation (liberalisation)
occurred in several sectors and there was an increase in the number of
municipal companies. The next sections describe the developments in spe-
cific sectors, starting with public services.

7.3 PuUBLIC SERVICES

Various definitions of ‘public services’ or ‘municipal services’ have been
proposed. In EU legislation, for instance, a distinction is made between
‘services of general interest’ and ‘services of general economic interest’
(SGEI). However, the EU vocabulary is not actually used in Swedish law;
instead, a rather strict competition regime was introduced (Wehlander and
Madell 2013). The principle was that service provision in general (public
services as well as social services) should not be restricted to just one body
(monopoly), but should be open to market competition.

Public services such as municipal housing, water and sewage services,
energy distribution, property management, public transport, tourism
and private company services have, to a large extent, been taken over by
municipal companies, many of which compete in the market. There are
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several reasons for establishing municipally owned companies, for example,
they can act more flexibly and less publicly than an authority subject to
public law. However, there is continuing debate about the transparency
and political accountability of these companies. Changes have been made
to the LGA with the aim of safeguarding democratic values. In the mid-
1990s the constitutional principle of public access to official documents
(Offenthighetsprincipen) became applicable to municipally owned companies
(more than 50 % municipal ownership). The LGA states that municipal com-
panies cannot generally be set up principally to make a profit, but they are
allowed to make a reasonable surplus (the principle of prime cost, sjilvkost-
nadsprincipen). In addition, municipal companies are generally bound by
the principle of localisation (lokaliseringsprincipen), which requires that
their business must be connected to the relevant municipal area.

Taking a historical perspective we note that the number of municipal
companies declined during the 1970s and that there have been two waves
of corporatisation subsequently. In the first wave, from the late 1980s
to the mid-1990s, a couple of hundred companies were established. The
second wave started in 2007 and there are now about 1800 municipal
companies. Most companies are based in larger cities and are mainly
involved in private corporate services and property management. In terms
of employment, the largest companies are in the energy and water supply
sectors. The combined turnover of municipal companies increased by 40 %
between 2004 and 2013.

Municipal companies can be regarded as ‘hybrid organisations’.
Approximately 60% of all municipal companies compete with private
companies (Swedish Competition Authority 2014). Provision of public
services by municipal companies has been traditionally defined as ‘conven-
tional municipal business’ and hence public services were considered natu-
ral monopolies; however this ceased to be the case in the 1990s. Several
policy sectors have witnessed different forms of liberalisation, which means
that many municipal companies are actors in the market like private com-
panies are. This is the case in the public housing, energy provision, water
management and public transport sectors. Municipal companies operating
in these sectors are exempt from the principles of prime cost and localisa-
tion; this means that several municipal companies are supposed to act as
commercial enterprises in a competitive environment whilst also serving
the public interest (allmdanintresse). This twofold mission can lead to con-
flicting goals, as in the case of municipal housing companies. Legislation
passed in 2010 requires housing companies to act in the public interest,
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but also to act according to commercial principles; in practice this means
that they are not allowed to increase the rent on an apartment above what
it is worth (the principle of the utility value), yet they are also expected
to maximise profit (Svird 2015). This liberalisation can be viewed as an
adaptation of EU rules on state aid and implies that politicians have a dual
role; on the one hand they represent the public, and on the other hand
they represent the company as a profit-seeking entity. In the following
sections three other examples of liberalisation are examined: energy, waste
management and public transport.

Energy

Municipal companies compete alongside private companies in the market
for distribution of electricity. Since the liberalisation of the Swedish energy
market in 1996, profit-maximising companies carry the main responsibility
of distribution and investment in new electricity generation. At the time
of writing (2015) electricity consumers had about 127 different distribu-
tors to choose from. The largest companies are E.on (owned by a large
German company), Vattenfall (owned by the Swedish state) and Fortum
(owned by the Finnish state), which together distribute electricity to more
than 50% of all customers. Most of the remaining distribution companies
are municipal companies. This concentration of ownership is viewed as
somewhat problematic (Swedish Energy Agency 2006; Fridolfsson and
Tangeras 2011).

Liberalisation of the energy market also had an impact on the system
of district heating (which is responsible for heating approximately 50 % of
all buildings and covers 270 of 290 municipalities). During the 1990s a
third of all municipal district heating assets were sold to private companies
(mainly Vattenfall, E.on and Fortum). None of these assets have been
‘remunicipalised’.

Waste Management

Waste management represents a rather different case, although it also
involves a combination of public and private actors. A privately owned sys-
tem called “extended producer responsibilities” (EPR) is responsible for
collecting and processing specific waste streams such as packaging, elec-
tronic equipment and batteries. However, the management of household
waste (which is not included in the EPR system) is a municipal responsibility
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(Corvellec et al. 2013). Municipalities are responsible for deciding how
household waste management services are delivered, directly by households,
by municipal companies (the most common arrangement), by joint boards
or by municipal associations. Two or more municipalities can jointly own
one company and thus collaborate on improvements and coordinate their
policies (Lindqvist 2013). A municipally owned waste management com-
pany enjoys a monopoly on household waste services within the jurisdiction
of its owner or owners and can also compete with privately owned com-
panies for all other waste management contracts (within the EPR system).
Private companies under contract to the municipalities perform the bulk
of the household waste collection, but municipal companies do most of the
waste treatment (recycling, biological treatment, energy recovery, incinera-
tion and landfill). The Swedish waste collection market is dominated by ten
(five municipal companies and five private companies) of the 220 companies
operating in it. Household waste management is often connected to the
municipal district heating system, which means that household waste is used
as fuel for district heating (incineration); this is the fate of approximately half
of all collected household waste, and (increasingly) waste is processed into
biogas (Corvellec et al. 2013).

In 2012 a government commission (Government Commission Report
2012) proposed a new structure of responsibilities in waste management.
The main proposal was for municipalities to take over responsibility for
collection of packaging, newspaper and waste paper for recycling. The pro-
posal could be interpreted as a kind of ‘remunicipalisation’ of waste collec-
tion services from the EPR system. However, the Swedish Competition
Authority concluded that the proposal would result in a monopoly. In
August 2014 the Alliance government decided to maintain the system of
private collection of waste for recycling, arguing that this would stimulate
further improvement of recycling based on economic incentives rather
than public regulation.

Public Transport

Public transport is a policy area characterised by continuous change. Several
deregulation and re-regulation policies have been implemented since the
1970s. In the 1980s municipalities and county councils established jointly
owned limited companies at local and regional levels to coordinate their
activities in the sphere of local and regional public transport (Government
Commission Report 2003). Public transport includes transport for spe-
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cific groups (such as mobility service for old and disabled persons, school
transport and transportation of patients) as well as general public transport
services. In general, public transport services went from being provided by
predominantly publicly owned transport companies to being provided by
private companies in the 1990s. Since Sweden joined the EU further mar-
ket reforms (liberalisation) have been introduced alongside regulations to
protect passenger rights.

In accordance with legislation passed in 2012 (the Public Transport
Act), county-based public transport authorities have been replaced by 21
regional public transport authorities tasked with making strategic political
decisions about the development of public transport based on a large-scale
overview (Swedish Transport Agency 2013). The new authorities can take
the form of a regional authority, a county council, a regional association
or an inter-municipal association. However, the regional public transport
authorities do not purchase transport. This function still rests with the
municipal transport companies. Simultaneously a market in commercial
bus traffic within regions was set up, enabling for-profit bus companies
to set up bus services anywhere. This means that in counties where trans-
port companies owned by the council or the municipality used to have a
monopoly over bus transport services, they now compete with private bus
companies. In summary, the liberalisation of public transport in Sweden is
gradually replacing political direction with market mechanisms (Swedish
Transport Agency 2013).

7.4  SOCIAL SERVICES

Contracting out of social services began in the 1990s and was extended
in the run-up to the new millennium. There are several ways to assess this
development. One is to calculate the number of employees in different
sectors. Table 7.1 indicates that there has been a significant increase in
the numbers employed by private, for-profit companies within education,
healthcare and social services (care for the elderly and other forms of pub-
licly financed personal care services).

Although ‘civil organisations’ (including not-for-profit organisations)
have officially been the ‘preferred providers’ of social services since 2006
this is not reflected in practice on the ground. For instance, in 2010 about
13 % of social services for elderly and disabled people were provided by for-
profit companies while only 1.5% were provided by not-for-profit organ-
isations (Swedish Agency for Economic and Regional Growth 2012).
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An increasing number of ‘social enterprises’ are entering the social welfare
market but these compete on the same terms as other private companies
(European Commission 2014).

Cave for the Elderly

Historically, municipal care for the elderly developed out of the respon-
sibility for arranging homes for old and poor people in the seventeenth
century. Modern care services for the elderly can be dated from the 1950s,
when municipal home-based care services were introduced.

In Sweden it is a requirement that care services for the elderly are
provided on a universal basis; this means that comprehensive, publicly
financed, high quality services should be available to all citizens according
to their need rather than their ability to pay. Approximately 85 % of fund-
ing for care for the elderly comes from municipal and county council taxes
and another 10 % comes from national taxes. User fees only cover 5-6 % of
the costs (Erlandsson et al. 2013). For several decades, official policy on
care for the elderly has focused on home-based care (home help services).
The policy is that residential care should only be considered when no
other options are available, and it should be as homely as possible.

Providing care for the elderly is still ultimately a municipal respon-
sibility. The local government’s overall political responsibility for pri-
vate provision of public services is regulated in the Social Services Act
(Socialtjinslagen) and the Medical Services Act (Hilso- och sjukvardsin-
gen), as well as regulations drawn up by national government agencies
(such as the Swedish National Board of Health and Welfare). Having
municipalities take responsibility for different welfare functions is rooted
in the principles of local democratic control and the proximity of services

Table 7.1 Employment in education, healthcare and social services by type of
organisation in 2000 and 2012 (number of employees)

2000 2012
County councils 222910 226,739
Municipalities 623,019 633,723
Private (for-profit) companies 90,356 221,820
Not-for-profit organisations 36,220 39,353

Source: Swedish Statistics 2013
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to those who are politically responsible for making decisions about them
in accordance with local needs. This regulatory framework means that
municipalities are entitled to design social care services for the elderly that
are adapted to local conditions.

From the 1970s to the 1990s municipal care for the elderly was
regarded as an exclusively public (municipal) matter, involving public
financing and provision. During the 1980s, decentralised administrative
management—increased managerial responsibility at all levels—became
the primary driver of policy in all sectors, including care for the elderly.
Arms-length political control was introduced, including management by
objectives (MBO), management by results (MBR) and purchaser-provider
models. These models are supposed to enable politicians to focus on stra-
tegic issues rather than on time-consuming, day-to-day management.
Today nearly all municipalities use some form of MBO or MBR, and most
municipalities use some kind of internal contract system (sometimes still
called the purchaser-provider model).

Along with this internal managerialism, initiatives were gradually put in
place to increase management autonomy by contracting out welfare ser-
vices. Outsourcing of care for the elderly and for disabled people has been
expanding continuously since the beginning of the 2010s.

Between 2000 and 2010, private provision of care for elderly and
disabled people (home-based services and residential care) increased by
approximately 12%. The most extensive changes have taken place since
2006. The proportion of elderly people in privately provided residential
care who were in private facilities was 21 % in 2014, compared with 14 % in
2007. In terms of hours of home-based services for elderly people, private
provision increased from 13% in 2007 to 25% in 2014 (National Board
of Health and Welfare 2015). Private provision of care for the elderly
was initially a specifically metropolitan phenomenon (Stockholm), but it
gradually spread to adjacent suburbs and larger cities, and subsequently
to smaller cities. Nevertheless, in 2012 half of all municipalities (mostly
the smaller municipalities) directly provided care for the elderly. On the
other hand, some municipalities have put all care for the elderly into the
hands of private providers (ESO 2014). This diversity in policy cannot be
explained simply by referring to a right-wing political majority; it is the
result of a complex nexus of ideological and economic factors and geo-
graphical proximity (Stolt and Winblad 2009).

Municipalities are not obliged to contract out home-based services or
residential care; however, if they decide to do so they have to follow the
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rules for public procurement (Public Procurement Act), which states that
there has to be a competitive tender process or use of a ‘system of choice’,
which entitles service users to choose among accredited and listed private
help service providers (the Lagen om valfribet [LOV] system, see below).

Most private providers are fairly large for-profit companies. Thus, pri-
vatisation of care for the elderly in Sweden represents a political shift from
not-for-profit municipal organisations towards for-profit global venture
companies (Stolt et al. 2011). In this context it should be mentioned
that when the ‘freedom of choice’ policy was launched nationally by the
right-wing Alliance government—and described as a reform which would
enhance the quality of healthcare for elderly people—it was assumed that
there would be a large number of not-for-profit organisations providing
care for the elderly. However, because it is hard to define the precise qual-
ity criteria, the price of services has become the most important criterion in
the awarding of contracts and smaller companies and not-for-profit organ-
isations are not able to compete with the bigger entities, which have thus
far made rather large profits from the sale of care services to municipalities.

In order to make it easier for municipalities and county councils to base
procurement on consumer choice rather than outsourcing, a new legisla-
tive framework called ‘system of choice’ (LOV) was introduced in 2009
(Swedish Competition Authority 2012). System of choice is a procedure in
which individual service users are entitled to choose which of the approved
suppliers with which the contracting authority (municipality and county
council) has concluded a contract should provide his or her home-based
services (municipalities) and healthcare (county councils) (Erlandsson et al.
2013). There are no restrictions on how many providers can be approved;
this means that the providers have no guaranteed customers. Under LOV,
private service providers—unlike municipal providers—can supply supple-
mentary services at market rates to ‘top up’ subsidised municipal care ser-
vices for the elderly. LOV can basically be applied to all social services,
home-based as well as residential. It is compulsory for county councils but
voluntary for municipalities providing an LOV-based ‘system of choice’. In
2014 a Government Commission suggested that all municipalities should
be obliged to create systems that would enable users to choose between
various providers of home-based services. Approximately 180 of the 290
municipalities had introduced such systems by 2014.

Market-oriented reforms to care for the elderly have transformed the
role of local government, which has gone from being sole provider to
being both purchaser and provider. Municipal politicians and professionals
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are required to act in a ‘competition neutral’” manner, that is, in-house
providers and private competitors must be treated equally.

7.5 REMUNICIPALISATION

For many years there has been a mixture of public and market-oriented
institutional arrangements within public services. Municipal companies are
themselves hybrids of politically controlled bodies and market operators.
With the exception of district heating construction there have not been
any instances of wholesale privatisation of public services. Instead, within
the framework provided by the liberalisation process which began in the
1990s, municipal companies have become actors in the market, compet-
ing with private, for-profit companies on equal terms. There has been
continual evolution in regulations with the aim of facilitating competition
in public services. Some initiatives to increase municipal control have also
been implemented. For instance, in 2014 it was proposed that municipali-
ties should be given formal authority over waste management; however
the proposal was turned down by the Alliance government, which argued
in favour of continuing market governance.

Remunicipalisation of care for the elderly in Sweden is taking place
sporadically; however, there has not yet been a wave of remunicipalisa-
tion of previously contracted out care services for the elderly. As there
has been no systematic review of remunicipalisation it is only possible to
highlight specific cases in which municipalities have withdrawn the man-
agement of residential care services from private providers for a variety of
reasons. A review of the sector suggests that the number of cases in which
residential care services have been taken back from Attendo, Carema and
other private providers is increasing. Examples exist in approximately
10-15 municipalities. There are also a few cases when municipalities have
withdrawn approval of private providers in the LOV system and replaced
them with municipal providers of home help services. After the general
election of September 2014, the minority government consisting of the
Social Democratic Party and the Green Party announced an ‘end to profit-
making within welfare’; private providers of welfare and education services
are no longer permitted to have profit-making as an aim, all surpluses
should be put back into the business. This is supposed to bring ‘order’
into the welfare system. However, a government white paper is scheduled
for delivery in 2016, and legislation would have to be enacted by the
national parliament, which might be difficult as the right-wing alliance
parties have stated clearly that they will not support it.
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7.6 CONCLUDING REMARKS

The political system in Sweden comprises a strong state and strong local
government. Decentralisation has been a trademark of developments since
the 1970s. However since Sweden became a member of the EU in 1995
the developments can be described in terms of the market entering local
government and local government entering the market. During the 1990s
there was a gradual, ideological move towards organising public services
and social services on the basis of competition.

Municipal companies providing public services can be considered
hybrids in the sense that they are representing the public (‘practical ratio-
nality’), and simultaneously being a profit-seeking actor (‘economic ratio-
nality’). This is especially evident in public housing, waste management,
electricity provision and public transport services. There is no evidence
of a trend towards remunicipalisation of public services in Sweden. One
reason is that there has not been any privatisation, except in the case of
district heating companies. In this latter case there are no signs of remu-
nicipalisation. There is no obvious political or ideological tension between
left and right with regard to the role of municipal companies as market
players or the marketisation of public services.

In comparison there are prominent political and ideological tensions
over social service provision. This is reflected in the general debate about
profit-making in the welfare and education sectors. Some municipalities,
mostly those with a left-wing majority, have withdrawn the provision of
care services for the elderly from private companies. Nevertheless there has
been no challenge to the view that competition is generally an appropriate
mechanism for developing efficient, high quality services. In March 2015
the left-green government appointed a commissioner to make recommen-
dations for the further regulation of profit-making within welfare services
by the end of 2016.

The Swedish approach to complying with EU competition rules and
state aid rules might be regarded as rather thorough, especially since 2006
when the right-wing Alliance came to power at the national level. For
instance, if a municipality wants to provide any SGEI it is first required
to determine whether the proposed activities could be handled by play-
ers already in the ‘market’. If this is not the case (‘market failure’) then
the economic activity can be legitimately managed by the municipality as
SGEI. In accordance with this logic a government commission recently
proposed a change in the LGA to require local government to act in a
‘competition neutral’ manner (Government Report 2015, 24: 38).
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Local government in Sweden since the 1980 can be characterised in
terms of both continuity and change. Municipalities and county councils
still have considerable political, financial, professional and legal resources.
From a formal institutional perspective, only small changes have taken
place. When it comes to provision of social services, municipalities are
still the dominant providers. This said, since the 1990s there have been
changes which can be interpreted as a liberalisation process, leading to
provision of services by a mix of public and private institutions governed
by traditional values, such as national equity, but also strongly reliant on
market mechanisms. Between 2006 and 2014 in particular, competition
was considered almost a panacea for problems in all sectors.

If one wishes to emphasise evidence of continuity then a historical insti-
tutionalist account of these developments focusing on path dependence
seems an obvious candidate (see Wollmann, Introduction iz this volume).
However, if the emphasis is on evidence of change another interpretation
is possible. Particularly in the case of care for the elderly, the introduc-
tion of market principles represents a major challenge to the tradition of
municipal provision. In this case it is reasonable to talk about gradual insti-
tutional change, such that dominant ‘change agents’ (e.g. political parties
and government agencies) manage to implement old rules (e.g. com-
petition) in new ways and in new sectors (Mahoney and Thelen 2010).
Hence, gradually the market has entered into local government and local
government has entered into the market, which means that the boundary
between public and private has become even more blurred.
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CHAPTER 8

Local Public Services in Italy:
Still Fragmentation

Giulio Citroni, Andrea Lippi, and Stefanin Profeti

8.1 LocAL AUTHORITIES AND PUBLIC
SERVICES IN ITALY

Both public utility and social service delivery are subject to complex multi-
level, public-private systems of governance in Italy. Since the early twentieth
century municipalities have played a central role in public utilities, infrastruc-
ture such as roads (joint responsibility with the provinces), cemeteries, envi-
ronment, tourism, educational policy (responsibility shared with the state),
taxation (responsibility shared with the state), libraries and sports. Moreover,
since the 1970s municipalities have also had full responsibility for the delivery
of social services. Notwithstanding the reforms and changes discussed later,
municipalities are still the main actors and Joci of service management and
delivery, and all reforms must take their role into consideration.

Since the mid-1990s, municipalities have also increasingly been
expected or obliged to coordinate efforts towards joint service planning
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and management through second-level organisations, ‘optimal districts’,
and a growing number of municipal unions (Bolgherini 2014), on the
basis of assumptions about economies of scale and the dangers inherent in
excessive fragmentation. This trend is partly related to the decreasing role
of provincial authorities, which are being divested of powers and, since
2014, are no longer democratically elected.

However, the role of regional authorities has been increasing since they
were created in 1970, and more recently through a ‘quasi-federalist’ con-
stitutional reform (Bobbio 2005; Lippi 2011; Kuhlmann and Wollmann
2014: 63 ft). Their role is now threefold: regional legislation, planning
and programming and the definition of ‘optimal districts’ for the delivery
of services.

Policy arenas in the fields of social and public services are thus domi-
nated by municipalities, but the field is crowded with public authorities of
every kind, including regulatory agencies, monitoring bodies and so on.
In several sectors, private, not-for-profit and public-private bodies are also
important, as well as a sort of stand-in for the municipalities which consist
of more than 5000 ‘corporatised’ units in the form of limited or joint-stock
companies partly or fully owned by municipalities, provincial or regional
authorities. These companies operate in water and waste services (14 %),
transport (10%), energy (8%), social and health services (4%) and many
other services, industrial and commercial fields (ISTAT 2014). The role of
non-public and non-administrative bodies increased during the 1990s fol-
lowing the marked de-legitimisation of central and political direction as a
result of the “Tangentopoli’ corruption scandals and under the increasing
pressure to implement EU liberalisation processes. These developments
meant that decentralisation, new public management (NPM) and exter-
nalisation offered an interesting alternative enabling blame-shift and some
savings. These arguments applied not only to services and utilities, but
more generally to the reconfiguration of administration at all levels.

Finally, reference must be made to regional and sectoral differences in
market and industry structures. Historically municipalities played a rather
limited role in the energy sector, which was nationalised in 1962; it was not
until the 1990s and the introduction of liberalisation that some municipal
companies regained the central role that they had had before nationali-
sation. Similarly, major aqueducts and some transport infrastructure in
the southern regions were built and operated by central government, and
only recently transferred to regional control. On the other hand, the his-
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torically massive involvement of state, regional and municipal authorities
across sectors and regions in public utilities, and of the Church, semi-
public charities and families in social services, has meant that no significant
private sector exists in these fields, and only a limited not-for-profit sec-
tor. Of course, this legacy has created major obstacles to privatisation and
liberalisation.

8.2 Pusric UtiLiTiES BEFORE AND AFTER NPM

In Italy the modern era in local public utilities began with a 1903 act of
parliament regulating local government (Act No. 103). Amongst other
provisions the so-called Giolitti Act gave municipalities the right to deliver
water, energy and other services directly or through municipal enterprises
(aziende municipalizzate). The development of large numbers of such
enterprises, especially in the northern and central regions, paved the way
for later corporatisation and contributed to the industrialisation and mod-
ernisation of services in many large and medium-sized towns.

In the last century public service provision was dominated by direct and
indirect municipal management, and it is only since the 1990s that new
policies have been introduced, in three main waves:

1990-2000: The NPM Wave Since 1990 a stream of national reforms intro-
duced innovations inspired by NPM in local government such as contract-
ing out, privatisation, self-financing and ‘value for money’. These reforms
were promoted by the centre-left majority government in the name of
efficiency and mostly affected service delivery. Separate acts of parliament
for water (1994), waste (1997), transport (1997), energy (1999) and
gas (2000) created a ‘new regime’ (Cassese 1996) combining liberalisa-
tion, regulation, and user rights with a view to actual privatisation. The
regime was based on separation of providers from regulators, full cost
recovery, the rationalisation of areas of service (embodied most effectively
in the creation of ATOs, Ambiti Tervitoriali Ottimali, ‘optimal districts’
within which municipalities would jointly contract out and regulate ser-
vices); these policies and principles were the tools of systematic reform in
all fields, although such reform was not always consistent or coordinated.

2001-10: De-structuring of the NPM Agenda After a decade of enthu-
siasm, the intentions of earlier reformers were frustrated by a variety of
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factors: firstly, municipal resistance and the lack of credible market play-
ers; secondly, the lack of a stable legislative framework and the frequent
recourse to court litigation at all levels; and finally, hesitation and lack
of commitment at national government level from the weak centre-left
governing coalition (2006-8) and political resistance from the parties to
the centre-right coalitions (2001-6, 2008-11), particularly the Northern
League, Silvio Berlusconi’s main partner, resulted in the obstruction of
liberalisation in favour of distribution policies, protectionism and the safe-
guarding of pre-existing local interests. As a result, the decade was domi-
nated by the negotiation of conditions for in-house service provision; by
the imposition of compulsory competitive tendering often proposed as a
panacea but always weakened by loopholes and exceptions; and by lack of
monitoring, evaluation, user protection and systematic, stable and general
legislation on tendering and concessions (Lippi et al. 2008).

2011 to Present: The Times of Crisis In 2011 high turnout and a large
majority in a referendum forced the repeal of a 2009 Act which had
imposed compulsory competitive tendering. Successive governments
sought to circumvent this provision, but were stopped by rulings of the
Constitutional Court which stated that compulsory competitive tendering
could not be reinstated after the referendum. This forced government to
limit its intervention to incentives for liberalisation. The referendum also
led to the abolition of the system of fixed profit for investors in water con-
cessions, making the sector less appealing to private investors. In parallel,
ATOs were abolished in 2010 in an attempt to save public money, but this
left the system of regulation virtually unsupervised; the national agency
for water services was also dismantled and its responsibilities transferred
to the energy agency. Today, municipal companies are described in the
media as a costly, inefficient, and mostly corrupt ‘jungle’ and both the
present government and the (recently dismissed) spending-review com-
missioner Carlo Cottarelli, have deemed a substantial reduction in their
number essential.

In this climate of constant reform private investors have only shown
limited interest in Italian utilities, as the following sections will illustrate.
Multinationals, especially in the water sector, have indeed bought shares in
water companies, but almost invariably in partnership with Italian compa-
nies, often public companies which are more familiar with, and better able
to react to the constant political and legal turmoil.
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The following sections analyse water and waste services in more detail
to illuminate the dynamics of local government. The strong influence of
EU directives on the energy sector and the nationalisation of energy ser-
vices in 1962 (Prontera and Citoni 2007), and the even more complex
multi-level organisation of public transport and its close relationship to
infrastructure policy (Di Giulio 2014) require separate discussion.

Water and Sanitation Services

Water and sanitation services were the first to be subjected to NPM reform.
The 1994 Galli Act had three objectives: (1) reduce the number of service
providers, which remained as high as 7800 in 1999 (ISTAT 2006); (2)
increase industrial capacity through efficiency and economies of scale; and
(3) introduce full cost recovery through user tariffs.

The core component of the system was the separation of planning, reg-
ulation and control functions—which were entrusted to ATO Authorities
composed of municipalities situated within water basin areas defined by
regions—f{rom service delivery functions, which were contracted out by
ATO authorities through concessions awarded to public, mixed or private
companies. Both sides of this system suffered serious problems in the fol-
lowing years.

Ninety-one ATO districts were initially defined, usually on the basis
of provincial boundaries rather than water basin criteria. Later in 2010,
ATOs were abolished and regions had to define their own systems: some
reverted to a very similar system; others created regional authorities or
assumed direct control of water services; yet others did nothing and are
now under compulsory administration. The abolition and reform of ATO
authorities were intended to save money at a time of crisis, and their num-
ber has indeed decreased to 70; but the situation now appears more cha-
otic and uncontrolled than ever.

The ATO authorities’ ability to identify one or a limited number
of firms to deliver service within their territory has also been a highly
problematic issue. Norms on concessions have been very unstable and
controversial: in-house provision, competitive selection of a private part-
ner in a public-private partnership and competitive tendering have been
competing options in a very unclear legal framework.

Against the background of these problems, more than 2200 service pro-
viders still exist, 1957 of which are (mostly small) individual municipalities
directly delivering services; more than 60 % of the remaining roughly 300
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providers are publicly owned companies, 23 % are mixed companies, and
only 16% are private companies. Forty-three per cent of the 115 service
contracts awarded according to the rules introduced in the Galli Act were
awarded directly to public companies owned by the contracting munici-
palities (in-house provision); 13 % (covering 26 % of the population) went
to mixed companies; and competitive tendering was used in a very limited
number of cases representing just over 3% of municipalities and residents
(Utilitatis 2014a). The situation is thus not radically different from that
which prevailed before the reform, when about 3—4% of providers were
private companies (ISTAT 2006).

Overall, reforms which were meant to promote privatisation and mana-
gerialism have resulted in large-scale corporatisation; they have had only
a limited impact on fragmentation and service provision continues to
be dominated by municipalities, both directly and through their public
companies. Corporatisation and limited privatisation have been widely
perceived as threats to public control of water services, which explains
the result in the referendum on repeal of competitive tendering legisla-
tion, but the repeal has not led to significant remunicipalisation or ‘de-
corporatisation’ except in a limited number of mostly symbolic cases such
as Naples.

Over two decades, the clear-cut model defined by the Galli Act has
been progressively contested and has fragmented into myriad regional and
local variations, and it is now further challenged by constant changes to
the tarift system. A new system of national regulation and monitoring
which places additional powers to regulate water and sanitation services
in the hands of the national energy authority is currently being trialled.

Municipal Solid Waste Management

The field of waste collection and disposal is somewhat more complex than
water. Here we deal only with municipal household waste services and
not with ‘special’>—as Italian law terms it—waste deriving from industrial
and commercial processes, because municipalities are not responsible for
special waste; its management is the responsibility of separate national
industrial consortia for specific raw materials (plastic, glass, wood, etc.).
The reform of 1997 was strongly influenced by EU directives, and it
was later revised in 2006, 2008 and 2010. Generally speaking, the aims of
reform were the following: the end of excessive fragmentation; the ratio-
nalisation and integration of the industrial chain; the financing of the over-
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all system via user tariffs; and the continuation of municipal pre-eminence,
together with wider coordination and planning among municipalities and
by provinces and regions in accordance with principles of territorial self-
sufficiency and proximity. The law imposed a hierarchy on the options for
waste disposal: reduction, reuse, recycling, energy recovery and disposal to
landfill; however, massive use is still made of landfill (over 40 % of munici-
pal waste goes to landfill), and it generates constant emergencies in many
large and medium-sized cities with low levels of recycling.

As with water services ATO authorities were originally created to plan
and regulate services and award concessions, but were abolished in 2010
and the decision about how to replace them was left to the regions. There
is wide regional variation in the territorial definition and the structure and
powers of the newly instituted authorities. Some regions have created one
district covering the whole region; others have established districts which
replicate the structure of provinces, or merged several provinces together,
or broken some of them up, or isolated major cities; some regions have
used a mixture of approaches. Some regions have reinstated regulatory
structures in the form of a convention or consortium of municipalities,
replicating the original ATO authorities; some have created independent
regional authorities. Others have assigned the powers to the regional
administration, others to the provinces; still others have delegated the
powers directly to municipalities. Some regions have created a two-tier
system, with smaller districts for the regulation of waste collection and
larger ones for waste disposal. Again, as in the case of water, a clear national
design has been fragmented in the name of regional autonomy.

The continual changes to the tarift system are a good indicator of the
inconsistency of legislation in this area: between 1997 and 2014 a series of
different tariff systems—TARSU, TIA1, TIA2, TARES, and TARI—with
different criteria and tax bases were in force for varying periods of time.
The initial principle that service costs should be recovered in full has been
largely maintained, but that of having families pay according to their waste
production has been partially abandoned in favour of a tax based on the
size of the dwelling, as in the past. Moreover, the idea that the service
provider should collect the payment from users has been largely set aside;
at present different municipalities use different systems of taxation, and
there is no simplification in sight.

The awarding of concessions by municipalities and ATO authorities
has, as with water, been subject to varying and inconsistent legislative pro-
visions. Compulsory competitive tendering has only occasionally been the
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rule, and a general tendency towards privatisation is far from apparent.
Once again corporatisation appears to be the dominant trend. In the con-
text of this fragmentation it is hard to obtain systematic data. However, a
telephone survey of municipalities carried out by Assoambiente (the waste
industry association) showed that direct public management of waste col-
lection and transport decreased from 24 % of municipalities (and 19 % of
residents) in 1998 to 11 % of municipalities (and a mere 5% of residents)
in 2005. Over the same period, however, management by private com-
panies also decreased from 46 % to 38 % of municipalities (and from 39 %
to 31% of residents); management by municipal corporations and mixed
companies grew over those years at the expense of both private and direct
public deliveries. The role of mixed companies in the management and
ownership of landfills and plants also increased in the early 2000s.

More recently (Utilitatis 2014b), data show that over half (55 %) of the
409 companies delivering municipal waste services across Italy are publicly
owned, 28 % are mixed public-private companies and only 17 % are fully
private; these different company structures account for 46 %, 38% and
16% of the value of production respectively, which shows that the mixed
companies are on average the largest. Fragmentation is still an issue, with
only 30% of these companies concerned with multiple stages in the waste
collection, transportation and disposal chain, and over 52 % only involved
in collection.

It should be clear that there are similarities with water services, but
the degree of public discontent with the system is much more limited,
although local protests against plants attract very strong support. The sys-
tem is heavily supported by public capital and both the regulation and
delivery of waste services are highly fragmented. Like the water sector, the
waste services sector has undergone 18 years of incremental redefinition
replete with contradictions and ambiguities.

8.3 SOCIAL SERVICES

The Original Design

Many features of the system of social services in Italy have remained con-
stant since the original Church-based interventions of the seventeenth
century. In 1890 Church-based organisations were transformed into local
semi-public charitable institutes (Istituzioni pubbliche di assistenza e benefi-
cenza, Ipab) supported by municipal charity and assistance boards; specific
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national institutions for ‘maternity and childhood’; ‘war orphans’ and so
on were created under Fascist rule; and all these elements persisted in
the constitutional republic. The system has remained chronically under-
funded and highly fragmented; strong inequalities persist between regions
and between the labour force and the more peripheral sectors of society.
The system has largely favoured protection against standard risks (old age,
invalidity, short-term sickness etc.) whereas more general domains of social
policy (long-term care, poverty, childcare, etc.) have been neglected; it has
been based mainly on transfers in cash, as opposed to provision of services
in kind, which remained rudimentary (Fargion 1997).

Unlike in the domain of public utilities, the role of municipalities in
the direct delivery of services was negligible compared with that of fam-
ily networks and not-for-profit organisations (NPOs) whose contribution
remained crucial although not formally recognised in law or government
programmes.

The situation changed slightly in the late 1970s, when the newly insti-
tuted regions were given powers to legislate on social policy and social
assistance, and to delegate duties and financial resources to municipalities.

In the 1980s, in the absence of a national regulatory framework, each
region interpreted the task according to its history, strategic relationships
with local stakeholders and institutional capacity. As a result, in the south
most regional governments provided for direct financial transfers to specific
categories of people and charity-like organisations, whereas central and
northern regions, particularly those with Christian Democratic govern-
ments, favoured a pluralist system of governance whereby municipalities
and other service providers—semi-public entities and private organisa-
tions—shared resources and duties. Some regions governed by leftist par-
ties or coalitions opted for a more ambitious system based on regional
planning and direct intervention by municipalities (Fargion 1997).
The result was a scattered and fragmented institutional setting largely
dependent on previous territorial legacies and characterised by huge ter-
ritorial disparities in service provision and protection of social rights.

The 1990s

As we noted in Sect. 8.1, the 1990s posed political and administrative
challenges which favoured the NPM experiment. Greater attention was
paid to ensuring efficient service provision through marketisation and the
awarding of contracts to private agencies, mainly NPOs. This development
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Fig. 8.1 Dercentage of nursery schools under public and private management
(Source: Centro nazionale di documentazione e analisi per Pinfanzia e
I’adolescenza—TIstituto degli Innocenti (various years))

was most marked in innovative services (e.g., work-life balance support),
but the change also affected services to which there had traditionally been
an explicit state commitment (e.g., care services for elderly and disabled
people) (see Figs. 8.1 and 8.2 below). The extent of private involvement
in service delivery cannot be considered a novelty; the greatest change was
in the method local authorities used to fund NPOs, which was increas-
ingly based on transparent cost and quality criteria rather than individual
negotiations as in the past (Ascoli and Ranci 2002).

During the second half of the 1990s cooperation between public and
private actors received further formal acknowledgment from the centre-left
governments. In 1997 a Parliamentary Commission published a proposal
tor comprehensive reform and in 2000 parliament approved Law 328
(the first general law on social assistance) which marked a paradigm shift
in the organisation of competences and responsibilities according to (a)
the principle of vertical subsidiarity whereby local governments are given
tull responsibility for local planning and the delivery of services, whilst
the regions and the state undertake organisational and regulatory tasks,
respectively (e.g., the setting of minimal standards); and (b) the principle
of horizontal subsidiarity, according to which policies, services and alloca-
tion of benefits should be planned and decided through formal partner-
ships across institutional levels and sectors (public, private, third sector).
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Fig. 8.2 Percentage of beds provided in residential care structures under public,
private and NPO management (Source: ISTAT (various years))

The clear purpose of the reform was the creation of a national regu-
latory framework which would reduce territorial diversity in the organ-
isation and quality of social services. However, the constitutional reform
passed by parliament just one year later (Law 3,/2001) invested the regions
with exclusive legislative competence in the domain of social assistance,
which meant that in practice they had the power to decide ‘whether or
not their social service system should comply with the principles of Law
328,/2000° (Agostini 2011: 476). This further change produced diver-
gent, even contradictory effects and undermined attempts at integration,
instead favouring localism and resulting in the persistence of very diverse
legacies (Agostini 2011).

Social Policies in the Crisis

After the ‘big’ reform of 2000, social services were subject to a stream
of micro-legislation which did not overturn the original arrangements.
All these acts were the result of contingent agreements among coalition
partners and reflected the different preferences of diverse governmen-
tal majorities. For example, centre-right governments led by Berlusconi
(2001-6 and 2008-11) emphasised the key role of the family, private care-
givers and even enterprises in the delivery of services (Palier 2010), and
privileged demand-driven privatisation through voucher schemes or other
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individual benefits—lump-sum benefits for low-income earners and the
anti-poverty social card introduced in 2008—which gave users freedom
of choice among different providers. In contrast the short-lived centre-left
government which held office from 2006 to 2008 sought to complement
the general framework of Law 328 /2000 with sectoral national plans and
specific funds for specific branches of social care. Overall, from early 2000
to 2011 national intervention in all sectors of social policy was subject to
two trends: (a) the strengthening of a ‘welfare mix” approach where pub-
lic and private service providers, as well as families and associations, were
required to interact in the delivery of care services; and (b) the growing
recourse to targeting mechanisms based on means-testing.

Targeting and private care solutions become more important as public
finances diminish and societal demand increases dramatically, as happens
during economic downturns. Between 2008 and 2011 state transfers to
local governments for social policies dropped from €1437 million to €211
million (Cittalia 2012), obliging municipalities to rely mostly on their own
tax revenues, which in 2011 covered almost 70 % of local social expenditure.
In a country where fiscal federalism is still substantially incomplete this trans-
lates into difficulties in setting up direct provision and also limits the capacity
to fund delivery of services by NPOs, which is ultimately to the advantage
of for-profit private actors (see Fig. 8.2 on residential care). Stretching the
point somewhat one might argue that the economic downturn has been a
more effective driver of marketisation, and specifically privatisation, of social
services than NPM. NPM mostly had the effect of substituting more trans-
parent procedures of contracting out for the informal negotiations between
public and not-for-profit organisations that had previously been the norm;
however the austerity policies imposed by national governments had the
direct effect of further making public social services residual and forcing
people to rely ever more heavily on private provision (Palier 2013). In addi-
tion, especially in the domains of care for the elderly and childcare, growing
unemployment and decreasing household incomes encouraged people to
fall back on family safety nets and spurred the search for informal, and pos-
sibly cheaper, solutions such as ‘grey’ care by migrants (Gori 2013).

Local government responses to economic recessions seem to replicate
the traditional north—south divide in Italy, reproducing the structural dif-
ferences rooted in the past such that the least money is spent where it is
most needed. The same north—south divide exists where policy innovation
is concerned: some local and regional governments (such as Lombardy and
Emilia-Romagna) have launched interesting experiments, mainly based on
cash benefits, vouchers, mixed corporations (especially in the childcare
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domain), or even the promotion of second welfare measures, that is, a mix
of social provision and investments funded from non-public sources and
delivered by a range of socioeconomic entities: private companies, philan-
thropic foundations and so on (Maino and Ferrera 2013). In the absence
of a clear, consistent national framework, the economic crisis may thus
further exacerbate territorial dualisms and hamper the capacity of local
governments to satisfy social needs.

8.4 CONCLUDING REMARKS

As described in this chapter, local public services in Italy have been affected
by NPM-inspired reforms aimed at rationalising provision and increasing
efficiency for over two decades. As Dente put it in 1991, local government
and services have long been treated as a complex, incoherent ‘puzzle’ across
multiple levels of authority (Dente 1991). In this framework the governance
of tasks between the state (law-making), the regions (regional law-making,
planning and geographical definition of areas) and the municipalities (service
management and delivery) has had the effect of greatly increasing power at
the local level at the expense of the intermediate levels, leading to widespread
fragmentation. Such fragmentation has paved the way to an unclear defini-
tion of responsibilities; and the marked decentralisation of decision-making
has implied poor integration and an inefficient scale of service delivery.

Disjointed incrementalism affecting institutional reforms, the lack of
a coherent, binding central regulation or political vision, and the current
economic crisis have severely limited the impact of the numerous attempts
made to rationalise and improve the efficiency of local service manage-
ment and delivery since the early 1990s.

Three main points can be made about the current state of local services:

1. The system remains incoherent and unintegrated. In the case of pub-
lic utilities, the regulatory bodies created after the abolition of ATO
authorities are complex and inconsistent in terms of territorial defini-
tion, structure and functions. Planning and control are weak at all
levels. In the case of social services a general regulatory framework
was issued in 2000, but the subsequent devolution of full legislative
power to the regions, coupled with the incomplete implementation of
fiscal federalism greatly curtailed its impact; the original disparities in
social citizenship across the country are thus reproduced.

2. The extent of change in the public-private balance in services is the
best indicator of the impact of reforms and the relative influence of
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the policy legacies and original institutional structures. In the domain
of public utilities, where direct or indirect municipal delivery was
dominant, outsourcing has not gained much ground. The attempt to
create a competitive market ‘by decree’ has failed; it has instead
strengthened the local public hand in the form of municipal corpora-
tions. There has been little private investment, and application of tar-
iffs which achieve full cost recovery is inconsistent and ineffective. In
social services, however, privatisation has come about through for-
malisation of the role of third sector organisations, which was previ-
ously strong but largely informal. In both fields, however, territorial
disparities are so great that no generalisation is possible.

3. Amid this uncertain process of change, however, the municipal gov-
ernment has been strengthened and not weakened: municipalities
still play a central role in delivery of local services, and strong local-
ism is in place where performance is good and service efficient.
Discretion by municipalities, although limited by budget constraints,
is significant, and so too is the political conflict that comes with it.

In summary, attempts at reform are indeed to be acknowledged, as well
as some degree of change: the reorganisation of services, especially in the
field of public utilities, has led to mergers and a reduction in the number
of players; tools and logics imported from the private sector have impacted
on the mode of service management; rudimentary systems of regulation
and control have been put in place. However, these changes have allowed
local legacies to influence the substance of local arrangements. The impact
of the current economic crisis on local government budgets will need to
be further assessed, because it may make the strategies of conservation and
adaptation all the stronger.
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CHAPTER 9

Delivery of Municipal Services in Spain:
An Uncertain Picture

Jaume Magre Fervan and Esther Pano Puey

9.1 LocAL GOVERNMENT IN SPAIN: AN OVERVIEW

The Spanish local government system is highly fragmented, with a large
number of local territorial entities including municipalities and provinces
(throughout the country) and island councils, counties and metropolitan
areas (in some regions). Moreover, 5 out of 17 ‘autonomous communi-
ties’ consist of a single province, which means that the autonomous com-
munity assumes the functions of the province. Table 9.1 shows the extent
of organisational fragmentation, which does not reflect the more concen-
trated population distribution.

Spain has not followed the European trend of reducing the number of
municipalities; in fact, it has moved in the opposite direction. In 1978 the
total number of municipalities stood at 8046 and by 2013 it had risen to
8117. There was an interlude in which the number reduced to 8022 in
1981, but from then onwards the number of municipalities once more
increased as autonomous governments, with quasi-federal status, assumed
exclusive control over changes to municipal boundaries (Rodriguez
Alvarez 2011).

The Local Government Act (Ley 7/1985 de las Bases del Régimen Local)
also recognised the association of municipalities and a great number of
other kinds of non-territorial-based local entities as local entities.
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Table 9.1 Municipalities and population in Spain (2013)

Municipalities

Population Frequencies Percentage Frequencies Percentage
0-250 2.701 33.30 319.532 0.70
251-500 1.157 14.30 416.567 0.90
501-1000 1.038 12.80 742.532 1.60
1001-2500 1.210 14.90 1.960.788 4.20
2501-5000 693 8.50 2.452.375 5.20
5001-10,000 560 6.90 3.921.464 8.30
10,001-20,000 355 4.40 5.034.822 10.70
20,001-50,000 257 3.20 7.593.871 16.10
50,001- 83 1.00 5.965.524 12.70
100,000

100,000 to + 63 0.80 18.722.308 39.70
Total 8.117 100.00 47.129.783 100.00

Source: Authors, based on data from National Statistics Institute, 2013

9.2 MOoODES OF MUNICIPAL SERVICE DELIVERY

The set of laws related to service delivery includes not only the Local
Government Act, but also a group of regulations related to contracting
out (Law on Public Sector Contracts, Real Decreto Legislativo 3/2011,
por el que se aprueba el texto refundido de ln Ley de Contratos del Sector
Pitblico). The Spanish administrative system is highly regulated. The dif-
ferent modes of service management and delivery are summarised in
Table 9.2 (Sosa 1999; Martinez-Alonso 2007).

As shown in Table 9.3, the number of corporatised bodies rose dur-
ing the first decade of the twenty-first century, and then began to decline
gradually.

Table 9.4 shows the evolution of municipal associations (mancomuni-
dades) and consortia (consorcios) between 2007 and 2013. The decrease
is not as obvious as in the functional decentralisation case, but still some
contention in figures may be noted. The process of dissolution of the
legal entity involves different parties and therefore the reduction may
be less likely.
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Table 9.2 Modes of public service delivery in Spain

Mode of delivery Specification Characteristics
Single municipality Type of institution or Legal entity
arrvangement
In-house (gestion Own administrative No
directa) units and own means
Corporatised Autonomous Yes
(personificaciones organisation
instrumentales) (Organismos Autonomos)
Public business entity Yes
(Entidades Piiblicas
Empresarinles)
Public company Yes
(Empresas Piblicas)
Outsourcing (gestion  Different types of public ~ No
indirectn) contract
Inter-organisational
Inter-municipal Municipal association Yes
(mancomunidnd)
Inter-organisational Consortia (consorcio) Yes

Source: Authors, based on Public Contracts Act and Sosa 1999 and Martinez-Alonso 2007

Table 9.3 Functional decentralisation in Spain (2007-13)

Year Autonomons Public business Public
orgaAnisation entity company
2007 1802 17 1396
2009 1876 34 1227
2012 1542 50 1580
2013 1250 56 1590
Source: Adapted from Martinez-Alonso 2013
Tab.le o4 .I.nter.—lnstltl..ltlonal Year Municipal Consortin
SErvice provision 1n Spaln associations
(2007-13)
2007 998 1014
2009 1008 1055
2012 1011 1028
2013 1003 976

Source: Adapted from Martinez-Alonso 2013
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9.3 OLD AND NEW IN MUNICIPAL SERVICE DELIVERIES
IN SPAIN

Municipal Systemm Under the Franco Regime

Prior to the restoration of democracy the regulatory system did not
allow municipalities any autonomy. The articulation of functions of the
municipalities was envisaged by the Local Act of 1955 that implemented
previous legal provisions of 1953 and 1945. Under the Franco regime
the province, a second-tier institution, was accorded great importance
in the system of local government. In general terms, in the distribution
of functions between the two local levels public utilities were gener-
ally a municipal responsibility whilst roads and communications were a
provincial responsibility; the provinces were also responsible for provid-
ing healthcare and social services and had a general duty to assist the
municipalities.

Public Utilities

The main municipal functions were related to safety and sanitation.
Citizens did not have any mechanisms for demanding the provision of
public services. This meant that although there was a list of services for
which the municipal authority was legally responsible, in practice even
very basic services were lacking in many towns and small-to-medium cities.

Personal Services

Some health and social services were supposed to be provincial respon-
sibilities. The provision was characterised by a patronising conception of
governing and a low level of service provision (Cerdeira 1987).

The Spanish Constitution and the Local Act: Expansion of Local
Services

After the Franco regime, Articles 140 and 141 of the Spanish constitution
recognised the principle of municipal and provincial self-governments.
Responsibility for territorial planning and local government was shared
between the central state and the quasi-federal autonomous communities.
The strict meaning and scope of the principle of selt-government is sub-
ject to interpretation by the Constitutional Court, which has traditionally
been quite respectful of local autonomy.
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The 1985 Local Government Act (Ley 7/1985 de las Bases del Régimen
Local) is the basic law regulating local government throughout Spain. This
law, which was reformed in December 2013, defines the services and activi-
ties for which municipalities are responsible. Some autonomous communi-
ties have used their legal powers to implement their own local government
laws in addition to those passed by the Spanish national parliament. Local
government is also affected by laws on other specific issues. The harmonisa-
tion and consolidation of all the applicable laws are a matter for sophisti-
cated juridical interpretation and sometimes result in court cases.

Articles 25 and 26 of the Local Government Act set out which services
and activities are local responsibilities. The responsibilities of a municipal-
ity vary according to the population. All municipalities are supposed to
provide essential services, these include street lighting, cemeteries, waste
collection, street cleaning, supply of domestic drinking water, sewage ser-
vices, access to populated areas, paving and maintenance of streets and
roads and monitoring the safety of food and drink.

The law recognises three more groups of services which it may or may
not be compulsory for the municipality to provide, depending on its pop-
ulation. Municipal authorities for towns over 5000 inhabitants are also
expected to provide public parks, public library, public market and waste
treatment and a further group of services is compulsory for cities over
20,000 inhabitants: civil defence, social services, fire protection and fire-
fighting services, municipal sport facilities and a slaughterhouse. Finally,
cities of more than 50,000 inhabitants must also provide public transport
and environmental protection.

Article 28 of the Local Government Act empowered municipalities to
provide other services in order to meet the needs of their population and
thus municipalities offered a variety of non-mandatory services (such as
childcare and care for the elderly). The estimated cost of these additional
services was 27 % of the municipal budget for municipalities of Catalonia
(Vilalta 2011); comparable data for other regions of Spain are not avail-
able, but it seems likely that the resources involved would be similar.

This fact has always been itself controversial. One segment of public opin-
ion and part of the political elite considered provision of additional services
an example of self-government and expression of political will; others argued
that local elites were using these activities to create patronage networks and
increase municipal expenditure, and that there was duplication of functions.
In the current climate of austerity, provision of non-compulsory services has
become a major issue and has attracted considerable political attention.
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The 2013 Reform of the Local Act

First announcements of the content of the reformed law justified the reform
in the context of the economic crisis and the indications of European and
international organisations. Thus, the bottom line was clearly dominated
by the overall objective of ensuring the financial sustainability of the local
institutional network. The drafting of the law was a tortuous process and it
is unclear whether the text finally adopted will achieve its objectives. One of
the main points of the reform was to reorganise services and competences.
This process might be interpreted as a de facto re-scaling process. Another
important objective was to promote private sector provision of public ser-
vices; the text of the law actually explicitly states this: ‘to promote private
economic initiative and avoid disproportionate administrative interven-
tions’ (preamble of the Ley 27/2013, de 27 de diciembre, de vacionalizacion
y sostenibilidad de ln Administracion Local). 1t is difficult to say whether
this is intended only as an aspiration; the law does not include effective
provisions for achieving this, but the will of parliament remains clear.

The amendments related to essential and compulsory services are
minor in terms of the content of services, although some services have
been modified and others have been deleted from these lists.

The main change relates to responsibility for service provision. The
law makes the second tier, the province, responsible for the coordination
of provision and management of municipal services for all municipalities
of less than 20,000 inhabitants (90% of the 8117 municipalities). It is
difficult to define ‘coordination’ precisely but in this legal context it is
clearly intended to have connotations of control and oversight. These real-
locations of responsibility introduce a new element into the Spanish sys-
tem: the idea of the effective cost of municipal services. Non-compulsory
services appear to be more strongly affected. The law seems intended to
remove the option of providing such services. A strict interpretation of the
law suggests that non-compulsory services should be abolished; however,
the data available one year after the law came into force suggests that this
is not what has happened in practice.

Finally, the law transferred responsibility for all services related to edu-
cation, health and social services to the autonomous communities, who
might in turn decentralise them to municipalities granting sufficient fund-
ing. Municipal funds and resources related to these services should be
transferred to the autonomous communities, but again the data we have
collected from municipalities indicates that this process is stalled.
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The main measures in the reform related to local public service respon-
sibilities and functions can be summarised as follows:

1. Slight reduction in minimal and essential services.

2. Introduction of coordination and oversight of provinces,! which
might be considered to imply a re-scaling process.

3. Attempted elimination of non-compulsory services.

4. Transfer of welfare services to the autonomous communities.

9.4  MobDES OF PusLIC DELIVERY IN SPAIN: IMPACT
OF NEw PuBLIC MANAGEMENT REFORMS

The extension of local public services in Spain began in the mid-1980s,
progressing in parallel with other deep reforms to the structure of the state
and the setting up of a welfare state. As Wollmann (2011) highlighted,
this period was also characterised by three political and ideological chal-
lenges: first, criticism of the welfare state and its size; second, arguments
that the public sector lacked flexibility and economic efficiency; and third,
the debate about the relative merits of Weberian administrative and mana-
gerialist models. Spain was affected by all three debates, even though it
did not have an advanced welfare state providing the full range of public
services.

The international discussion about new forms of provision and new
public management (NPM) attracted increasing interest in Spain and
influenced the organisation of public services (Rami6 and Salvador 2006,
2012). However, it should be remembered that many of the NPM mecha-
nisms have an analogous notion in classic Spanish administrative law. As
Kickert pointed out, ‘in Spain the municipal provision of public utilities
like water and electricity was carried out in public-private partnerships,
long before this became a modern management technique’ (Kickert 2007:
44). With the emergence of NPM theories, these mechanisms achieved
greater popularity, sometimes in a slightly revised form. This meant that
in Spain the widespread adoption of NPM doctrines was followed by a
rise in the use of NPM tools, but did not necessarily represent a change in
the logic underlying service provision as the NPM discourse assumed. As
Torres and Pina pointed out (2004: 458) ‘Spanish advances in the imple-
mentation of NPM doctrine is a story of isolated changes rather than the
carrying out of some kind of reform package plan’.
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During this period the expression ‘flight from the administrative
law’? became very popular among academics and scholars. This expres-
sion referred to the fact that the new structures inspired by NPM repre-
sented an attempt to escape public law. Contrary to this approach, Spanish
administrative law did not seem to have much problem in adapting the
new structures to traditional regulations. Actually, Spain is still rooted in
a public law system in which all new techniques are submitted to legal
institutionalisation (Pérez et al. 2011).

95 MUuUNICIPAL SERVICE DELIVERY IN SPAIN: SOME
Emprirical HINTS

Spain has always lacked a system for providing comprehensive data on service
delivery. This is particularly important in the case of the local level, with more
than 8100 municipalities. However, it is possible to identify trends in public
service provision. The central issue for this chapter is the impact of the intro-
duction of NPM tools. One of the key points in this field is the complexity
of monitoring and finding explanatory models that could provide knowledge
about this process and its evolution over time. In this chapter we explore this
question and approach what Wollmann and Marcou (Wollmann and Marcou
2010; Wollmann 2011) refer to as privatisation and remunicipalisation.

Methodology and Sources

Given the lack of a comprehensive data registry we have based our analysis
on data from different sources and studies and we have also developed
our own database. We used diverse sources that cannot be merged in one
single database, but still comparison is possible with caution. Table 9.5
displays information about the different studies and database used. The
databases identified as Observatori de Govern Local and Servicios Pitblicos
include primary data gathered for service delivery research. The latter is
sample-based and data come from 150 semi-structured interviews with
municipal executives (secretarios). The municipalities were chosen using a
stratified sample design, with size as the stratification criterion.

Public Utilities

In general terms, public utilities are an area where there are opportuni-
ties for the private sector. Different models of outsourcing are used for
different services, such as waste collection, street cleaning and supply of
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Table 9.5 Main characteristics of the studies and data sources

Study or database  Authors  Cases Number Territorial Year of  Services
of cases  refevence  field work

Beletal. (2013) Beletal. Above 10,000 85 Spain— 2008 Solid waste
(2013) inhabitants Aragon

Observatorio de  Centro de  Above 10,000 152 Spain— 2010 Municipal

Gobierno Local ~ Estudios  inhabitants Andalusia services

de Andalucia Andaluces

Observatori de Fundacié  Above 500 620 Spain— 2013 Municipal

Govern Local Carles Pii inhabitants Catalonia services

ObsCat6 Sunyer

Servicios Fundacié6  Sample 150 Spain 2014 Municipal

Pablicos Carles Pi i services
Sunyer

Source: Authors

drinking water (Bel and Fageda 2007; Bel and Miralles 2003; Bel and
Warner 2008).

Bel, Fageda and Mur (2013) found that the degree of private produc-
tion in the municipalities of Aragon had remained very stable since 2003.
Data for 2008 showed that private companies delivered solid waste ser-
vices in about 60 % of municipalities covering about 80% of the popula-
tion. This figure was similar to that based on 2003 data collected by the
same authors.

In the case of Andalusia data for municipalities serving more than
10,000 inhabitants showed that outsourcing was widely used for a range
of services including general waste collection (62 %); selective waste col-
lection (48 %); supply of drinking water (53 %); sewage systems (50 %) and
street cleaning (40%), but was very rare in others such as street lighting
(4%) and road paving (1.6%).

In Catalonia, analysis of the collected data led us to conclude that the
mode of delivery depended on the nature of the service. The proportion
of services provided directly by local government institutions was higher
for roadworks and access to populated areas owing to the widespread prac-
tice of contracting out specific activities rather than the service as a whole
(Table 9.6). Direct provision of waste collection and street cleaning was
less common.

Although the distribution of modes of provision is different for each
service, similar factors may be driving decisions about provision. Small to
medium municipalities tend to delegate or deliver services in cooperation
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Table 9.6 Modes of municipal service delivery in Catalonia (N=620)

Direct  Outsourced — Cooperation — Assistance or Not provided
(%) (%) (%) delegation (%) (%)
Public street lighting  82.1 17.8 0.2 0.0 0.0
Cemetery 82.3 124 1.0 1.0 3.4
Waste collection 10.7 38.3 16.7 34.3 0.0
Waste collection II 8.4 26.6 18.5 454 1.1
(separate collection)
Street cleaning 19.4 69.3 3.2 8.1 0.0
Supply of drinking 374 56.5 2.6 2.7 0.8
water
Sewage services 70.5 24 .4 1.9 1.0 2.2
Access to populated  91.3 0.8 0.2 2.1 5.6%
areas
Paving and 96.6 2.8 0.0 0.7 0.0%
maintenance of
streets and roads
Food and beverage 354 0.5 2.0 354 26.8%

control

Source: Observatory of Local Government (ObsCat6); Carles Pi i Sunyer Foundation

with other entities. Larger municipalities, on the other hand, tend to pro-
vide services by outsourcing. This pattern is common to all services due
to similar factors. Small and medium municipalities in Catalonia have lim-
ited capacity, and as the administrative procedures for some services are
quite complex enlisting assistance from larger institutions may be sensible.
Under these circumstances, inter-institutional entities or second-tier enti-
ties (namely county councils) can play an important role. Larger munici-
palities have more resources for managing the contracting out process and
may therefore prefer to remain in control of procurement.

Data from the Spanish project show a similar behaviour, although
some differences might be noted (Table 9.7). The services most com-
monly contracted out are supply of drinking water, sewage system, street
cleaning and waste collection. The proportion of outsourcing is most dif-
ferent from the figures for Catalonia in the case of the last two services.
There are two possible reasons for this. First, Catalonia has a third type
of second-tier institution. Second, data for Catalonia are based on all the
municipalities and the Spanish data come from a sample; although general
trends follow the same logic, differences might exist.
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Table 9.7 Modes of municipal services delivery in Spain (%) n=150

Directly (%) Outsourced (%)
Public street lighting 82.2 17.8
Cemetery 874 12.6
Waste collection 35.0 65.0
Street cleaning 65.6 34.4
Drinking water supply 48.3 51.7
Sewage system 65.0 35.0
Access to populated areas 98.3 1.7
Paving and maintenance of 94.3 5.7

streets and roads

Source: Carles Pi i Sunyer Foundation

Social and Pevsonal Services

Social and personal services are largely the responsibility of autonomous
communities. Even so, many municipalities are active in this field. The
Spanish system for meeting social needs is based on four pillars (Aleméin
and Garcés 1996):

1. Informal services and care provided by family, friends and neigh-
bours. Informal social care is still prevalent in Spanish culture and
the latest economic crisis has only revived this tradition.

2. Services provided by charities, many of them related to the Catholic
Church. These charities (e.g., Cdritas) are normally non-
governmental organisations (NGOs). Since the start of the eco-
nomic crisis the number of civil initiatives has risen, particularly in
the area of housing problems. Nevertheless, most civil initiatives
focus on advocacy and channelling of demands rather than direct
provision of services (e.g., Plataforma de Afectados por la Hipotecn,
literally ‘platform of people affected by the mortgage’).

3. Services provided on a commercial basis. Most services for the
elderly, residential services and childcare are market-oriented.

4. Public sector services. The Spanish social system was not considered
a public service until the end of the twentieth century and the eco-
nomic crisis brought an abrupt end to its expansion. All levels of
government are involved in what is a fragmented system. Autonomous
communities are legally responsible for providing most services, but
some have devolved its provision to the municipal level. Municipalities
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provide social services in a two contexts, when responsibility has
been devolved to them by the autonomous community or when the
service area is one in which there is municipal autonomy.

The intervention of municipalities is one of the issues dealt with in the
revised Local Act. According to the legal text, all devolved services should
be returned to the autonomous community, which is ultimately respon-
sible for them; they can be devolved again, provided that the autonomous
community makes available sufficient resources to enable the municipali-
ties to deliver the service. The effect of this process remains uncertain at
the moment, but a high number of autonomous communities reacted
with regulations to avoid the implementation of the reform.

The complexity in the pattern of provision makes it difficult to find
comprehensive data on service delivery. According to the Council of
Social Workers (2013), 82 % of social workers who took part in the study
noticed a tendency to outsource social services and 75 % of them regarded
this as a negative development. More than a half of them considered that
outsourcing would not guarantee equal access and would reduce the qual-
ity of service.

Data from the Spanish questionnaire reveal important differences
between service sectors. Because these data are not based on an official
register, our findings should be considered preliminary. Table 9.8 shows
sharp differences in the level of provision of each service due mainly to the
lack of a legal obligation. We did not find enough municipalities providing
housing services to provide meaningful statistics.

The questionnaire also included questions about collaboration with
charities and other NGOs. Collaboration was most common in the area

Table 9.8 Modes of municipal service delivery in social and personal services

Percentage of municipalities Percentage of cases in which
providing the service the service is provided directly
Social services 82.6 94.4
Eldercare? 14.7 56.3
Childcare 88.1 71.9

Housing services - -

Source: Carles Pi i Sunyer Foundation

*Only residential services
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of care for the elderly; municipalities collaborated with both religious and
non-religious organisations. It is difficult to know if the low response rate
regarding this subject was due to a lack of collaboration or officials’ lack of
knowledge about practices on the ground.

9.6 REMUNICIPALISATION IN SPAIN? PERHAPS NOT YET

Remunicipalisation appears to be growing in popularity in some EU states.
Wollmann and Marcou (Wollmann and Marcou 2010; Wollmann 2011)
discuss this putative trend and reports such as PSIRU (2012) provide rel-
evant evidence and analysis.

Although specific data were not available at the time of writing, remu-
nicipalisation does not seem to be gaining ground in Spain. Spain has
always been a ‘late adopter’ of trends in public management and maybe this
is once again the case. The data seem to indicate that in some geographical
areas and some service sectors there is still limited private sector involve-
ment in the provision of public services.

The Revision of the Local Government Act required that municipal
services be opened up to private sector bodies; two of the main aims of
the reform were an increase in outsourcing and use of market mechanisms.
However, in the context of the current severe economic crisis, the local
government community may begin to shown more interest in remunici-
palisation; problems have arisen with some contractors and remunicipali-
sation may come to be seen as a possible solution.

9.7  CONCLUDING REMARKS AND Di1scuUssIoN

During the years after 1985 (when the Local Act was implemented), the
Spanish system of municipal service delivery underwent a rapid transfor-
mation as it entered the twenty-first century. The municipalities increased
their provision of public services, going beyond their statutory obligations
to offering a wide range of services. The introduction of NPM techniques
has been scattergun and not part of a coherent reform programme. Some
of the mechanisms resulted in mixed institutions combining the traditional
structure, logic and values of the classic administrative law with the new
principles of NPM.

Even though outsourcing became very popular, there are still some ser-
vice sectors in which the level of private sector involvement remains low.
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Contracting out is more common for services generally recognised as ‘pub-
lic utilities’, particularly those related to street cleaning, waste collection
and supply of drinking water.

Spain has traditionally been a ‘late adopter’ of new trends in public
policy, and some NPM proposals are still in the process of implemen-
tation. The last reform was based on the premise that there is still too
much public intervention in municipal services and that there should be
more private sector involvement. This reform may create obstacles to
remunicipalisation.

It is also interesting to note that although the level of private inter-
vention in some areas appears to be low, professionals and practitioners,
particularly in social services, perceive that there has been an increase in
private sector involvement and in the use of market tools, and they believe
this has had a negative impact on quality of service.

In conclusion, there is heterogeneity in the modes of provision
for different municipal services. Some sectors, such as public utilities,
have been more open to private sector involvement, whereas in others,
such as street lighting, the for-profit sector has a negligible presence.
Moreover, the perceptions of social services practitioners and profes-
sionals reveal a reluctance to accept increased private sector participa-
tion in public services.

Although the last reform made reference to the need to open up
provision of services to private competition, it is still uncertain whether
such policies will be put into practice or whether this will remain merely
a statement of intent. It is important to carry out further research
on this issue, monitor developments and set them in the context of
European trends.
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NOTES

1. In those autonomous communities with just one province, they act as the
same body.
2. In Spanish ‘la huida del devecho administrativo’.
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CHAPTER 10

From Municipal Socialism to the Sovereign

Debt Crisis: Local Services in Greece
1980-2015

Theodore N. Tsekos and Athanasia Triantafyllopoulon

10.1 SociaL-DEMOCRATIC GOVERNANCE BETWEEN
1980 anD 1995: ‘CORPORATISED MUNICIPAL SOCIALISM’

The Political and Institutional Framework

From the post-war period to the rise to power of the social democrats at
the beginning of the 1980s, the powerful, autarchic central government of
Greece took a very cautious approach to the institutional and operational
frameworks for local government (Lalenis 2002; Hlepas 2010). The cen-
tral government formally allocated responsibilities to the municipalities;
however, it was reliant on them for the financial and operational resources
it needed to exercise power effectively.

Under the socialist governments of the 1980s, the responsibilities
and resources of Greek local governments were significantly expanded.
Municipalities and communities were granted the authority to establish cor-
porations to manage waste treatment, district heating and renewable energy
production as well as water supply and sewage treatment. In the same period,
social policy became for the first time a core local government responsibility,
although central government did not cede control completely; responsibility
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was shared. Responsibility for development was also allocated to local gov-
ernment, and local governments exercised their responsibilities through
innovative institutional tools such as inter-municipal ‘developmental asso-
ciations’, which were subject to public law. There were also ‘programmatic
agreements’ between municipal and state agencies and between municipal
organisations and the public and social economy sectors whose purpose was
to drive development according to the French model of 1983. In fact, only
a limited number of the programmatic agreements were development-ori-
ented; the majority functioned as a mechanism for transferring authority and
funds from central to the local government (Triantafyllopoulou 2012a).

Law 1416,/1984 is of particular importance as it authorised the estab-
lishment of municipal companies for financial reasons as well as policy and
operational reasons. The law stipulates that local governments can set up
enterprises to build and operate public utilities or provide services to gen-
erate public income.

Municipal companies could take the following legal forms:

(a) ‘Pure’ (or ‘unmixed’) municipal companies: a type of company
which is subject to private law but not commercial company law. A
pure company’s sole capital holder is the relevant municipality.
Special legal provisions permit the direct awarding of municipal
contracts up to the amount of 45,000 euros to these companies
and grant them enduring tax exemptions.

(b) SAs (sociétés anonymes or public limited companies) founded jointly
by cooperatives, which hold 80-100 % of the shares and state agen-
cies which hold up to 20 % of the share capital.

(c) SAs with broad citizen participation (‘popular basis companies’):
municipalities and cooperatives hold the majority of shares and the
remainder are distributed to the general public with a limit of 2%
on individual shareholdings.

(d) SAs with municipalities and cooperatives as the majority share-
holder and private investors as minority shareholders; these are
subject to commercial company law.

Pure companies were used for small-scale public service delivery. Joint com-
panies with cooperatives or broad public participation were used to pro-
mote the social economic sector. Finally, joint companies with private capital
were typically involved in large-scale projects where additional private fund-
ing was required and commercial management considered advantageous.
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Starting in the mid-1990s, a new legal framework, based on the prin-
ciple of subsidiarity (described in Greek public law as ‘the presumption
of local government competence in local affairs’) significantly extended
the sphere of local authorities’ responsibilities to encompass local devel-
opment, environmental protection and sustainability, urban services and
quality of life, employment, social protection, education and training, as
well as culture, sports and civil protection.

Between 1984 and 2004, about 1000 municipal companies were estab-
lished, of which 70 % were pure companies. In 2010, the total number of
municipal companies (both those subject to public law and those subject
to private law) exceeded 6000,' whilst the total number of municipalities
was about 1000, giving an average of roughly six corporations of various
types per municipality, a figure which highlights the extent of municipal
corporatisation during this period.

Municipal corporatisation was dominated by the ‘pure’ legal form for
the following reasons: (1) It was simpler for local governments to establish
pure companies as neither municipal nor private nor other public capital
was required and the municipal authority did not have to share responsi-
bility for management with other stakeholders. (2) Private investors were
rather sceptical about investing in local public projects in such an environ-
ment dominated by political clientelism where, by law, the majority of
shares and consequently control of the company would remain with the
municipal authority. (3) The weakness of Greek civil society means that
social economic initiatives are rare, thus, very few joint enterprises with
cooperatives or ‘popular basis companies’ were established.

An Overview of Municipal Sevvice Provision from the Early 1980s
to the Mid-1990s

Water Management

The Athens water management corporation (EYDAP) and the corre-
sponding public entity in Salonika (EYATH), which provided water and
sewage services to about 55 % of the total population,? were transformed
into state-owned enterprises during the 1980s; in the 1990s, they were
converted into public companies listed on the Athens Stock Exchange
although the state remained the majority shareholder. This history makes
it clear that despite formal privatisation, the state continued to control the
water supply to the country’s two major metropolitan areas.
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Energy

A limited number of municipal or joint municipal and agricultural coop-
erative companies of various legal forms (pure, SAs, popular basis, etc.)
were created, mostly in the fields of greenhouse heating, district heating
and hydroelectric production.?

Waste Management

In the 1980s, the construction of sanitary landfill sites by local authori-
ties was financed through a special scheme managed by the Ministry of
the Interior. However, the programme was hampered by difficulties in
applying the expropriation laws, and more significantly, opposition from
local populations so only a very small number of sanitary landfill sites were
constructed (about 35 were in operation in the early 2000s) whilst there
were over 3000 uncontrolled waste disposal sites in existence. A 1986
Law (1650,/1986) provided for the creation of Solid Waste Management
Agencies (FODSA), in the form of inter-municipal public law associations
or inter-municipal SAs, with responsibility for integrated waste manage-
ment across broader districts.*

Welfare Services

The Municipal Code of 1995 (P.D. 410/1995) authorised the estab-
lishment of municipal facilities for care of children and the elderly under
public law and without prior central government authorisation. In par-
allel, local governments took advantage of general legislation covering
the establishment of corporations for ‘service provision to the citizens’
to found municipal enterprises, mostly pure companies, to handle their
new responsibilities in the domain of social and welfare services, including
kindergartens and nurseries, Children’s Creative Centres, Senior Citizens
Centres, Elderly Daycare Centres and the Help at Home programme
which provided assistance with activities of daily life to elderly and dis-
abled people.

Profit-Seeking Activities of Local Governments

In the mid-1980s, following a Law (1416,/1984) that authorised the
establishment of profit-making municipal companies as a means of increas-
ing local government revenue, 981 municipal SAs were created in the
primary sector (agriculture, fisheries and mining), the secondary sector
(manufacturing, construction, agro-food, green energy, etc.) and the ter-
tiary sector (tourism, retail, entertainment and leisure, etc.).
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Local Government Policies and Their Political Implications

Local government policies in Greece during the 1980s and the early 1990s
had several notable features. First of all, local policymaking was reactive
in nature, especially in the social domain. Municipal welfare programmes
were created in response to external stimuli such as financial incentives, for
example the national funding available to support Senior Citizens Centres
and European funding to support programmes in a wide range of areas.
In addition, the Children’s Creative Centres, the Elderly Daycare Centers
and the Help at Home programme, as it is the usual case for European
‘social’ programmes, become eligible for funding as active labour policy
and not as a welfare policy. This resulted in management problems and
inefficiency as municipalities strived to implement welfare programmes
under the active labour policy criteria.

Since the mid-1990s, the main driver of local welfare policy was the
European Social Fund programmes. These were perceived by the local
politicians mainly as a source of funding; the municipalities reacted to
the availability of this pot of money by embarking on diverse European
Union (EU) projects with no strategy, no coherent policy and no proper
plans. This meant that all local welfare programmes faced serious financial
difficulties after the end of the relevant European funding programmes.

The second notable feature is the spread of municipal corporatisation in
Greece between the early 1980s and the late 1990s. This development had
less to do with the predominance of radical social democratic policies and
more with the traditional clientelistic factors that prevail in the country’s
political administrative system. One of the main reasons for the expansion
in organisations with this legal status after 1994 is that municipal corpora-
tions, especially those active in the health and social service sector, were
eligible for European funding whereas en régie activities were not. Very
few of the new companies were actually self-sustaining—those that were
mostly in the field of leisure and entertainment—they tended to function
as instruments of policy and were subsidised by local governments, and
most importantly, received EU funds.

Municipal companies could hire staff outside the restrictions and con-
trols of the public recruitment system. Between 1984 and 1997, there was
no legal obligation to advertise vacancies or follow transparent, merito-
cratic selection procedures and no legal requirement to purchase goods
and services through a public tender process. Local governments also had
the right to enter into contracts with municipal companies without issuing
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public invitations to tender and could thus transfer public money directly
to them. Finally, the boards of directors for these companies constituted
a pool of remunerated positions that could be used to reward political
supporters and clients. The whole situation favoured clientelist practices.

This situation cannot only be described as favouring ‘municipal social-
ism’ but insofar as the establishment of municipal corporations becomes
the main instrument for carrying out local government functions, it can
be termed ‘corporatised municipal socialism’. Since it is clear that the flex-
ibility arising from corporatisation is used chiefly for clientelist purposes
rather than to further operational development or improve performance,
one might also refer to ‘clientelist corporatisation’.

At the same time as local governments were acquiring more responsibili-
ties and greater operational flexibility, antagonism between local (mayors,
councillors) and central (ministers, MPs) political elites prevented them
from taking advantage of the financial opportunities presented by municipal
corporatisation, and more generally, the potential for local policymaking.
Local elites tried to increase funding of local initiatives—mostly through
state subventions to avoid imposing unpopular local taxes—whereas central
elites aimed to distribute public funds through de-concentrated state struc-
tures and policies (Hlepas 2000), in ways which would increase their local
electoral influence (Psycharis and Georgantas 2004). This kind of political
tug-of-war resulted in restricted state funding of municipal policies and
programmes. This lack of financial support produced two kinds of nega-
tive effect. Firstly, implementation of local policies became largely depen-
dent on European funding and thus, local policy became purely reactive,
exacerbating the lack of strategic planning inherent in the Greek adminis-
trative system (Tsekos 2013). Secondly, the expansion of local responsibili-
ties combined with a lack of financial resources to fulfil them encouraged
municipalities to borrow money and accumulate significant debt.

10.2  FroMm THE GRADUAL REVERSAL OF (GREEK
‘CORPORATISED MUNICIPAL SOCIALISM’
TO THE SOVEREIGN DEBT Crisis: 1995-2014

Decelevation and Reversal of Greek ‘Municipal Socialism’

Since the mid-1990s, there have been systematic efforts to limit clientelist
corporate practices and reduce the momentum behind ‘municipal social-
ism’. There are two main drivers of this strategy. First, the requirement
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for Greek institutions to comply with European policies on open mar-
kets and competition. Second, the clientelist conflict between central and
local political elites and the consequent efforts of central governments
to put the brakes on the increasing political clout of local government.
European pressure to abolish opaque, selective and preferential terms and
practices in the public sphere and introduce compulsory public tender-
ing has resulted in widespread use of such tendering processes between
municipalities and for procurement of goods and services from municipal
corporations. The central political elites (members of the national parlia-
ment and the national government) have attempted to restrict local elites’
(mayors, councillors) authority to appoint staff to deprive them of a pow-
erful form of political patronage.

In 1994, the construction of public works by municipal companies was
brought under the special public procurement legislation, which requires
the use of public tender processes.

Major territorial reforms implemented under the ‘Kapodistrias’ pro-
gramme (Law 2539/1997) reduced the number of municipalities and
communities from about 6000 to 1034 and resulted in compulsory
mergers among local government enterprises. However, the number of
municipal corporations has not decreased substantially because urban
municipalities and their corporations were excluded from the merger pro-
gramme. The new legal framework thus had no significant effect on the
institutional structures and operational practices of municipal corpora-
tions or the existing funding schemes.

In 1997, tax exemptions for municipal companies were abolished with
the exception of those for companies involved in water supply, sewage and
public cleaning services (Law 2459 ,/1997). In the same year, the hiring
of blue-collar and secretarial staff was brought within the sphere of public
recruitment legislation.

By 2002, all staft with the exception of the top management were sub-
ject to a selection regime enforced by the High Commission of Public
Personnel Selection. In 2006 (Law 3463,/2000), the right to establish
pure municipal companies was abolished and only public benefit com-
panies subject to private law and also to public law on human resource
management and procurement restrictions could be founded, and then
only in the fields of social services, art and culture, environmental protec-
tion, education and training and sports. Existing pure companies had to
be transformed into public benefit companies by 2010 although existing
SAs were permitted to continue. Existing pure companies in the construc-
tion business had to be transformed into SAs. New SAs were permitted
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on condition that the municipality held the majority of the shares. Finally,
establishing and maintaining ‘developmental companies’ (SAs) with the
sole function of providing scientific and technical support for local gov-
ernment activities were also permitted.

Because it deprived municipalities of their main instruments of expan-
sion, the 2006 reform led to a serious deceleration of ‘municipal socialism’.

The Effects of the Current Sovereign Debt Crisis

The Effects of Greek Adjustment Programmes on Local Government

The sovereign debt crisis that hit the country at the end of 2009 impinged
severely on the functioning of local governments. The two Adjustment
Programmes (2010 and 2012) and the corresponding memoranda of
understanding (MoUs) accompanying the financial assistance agreements
contained numerous provisions affecting local administration. The 2010
programme provided for large savings at the local level by limiting replace-
ment of retiring employees to 20% and consolidating municipalities and
local councils to reduced operating costs and the wage bill (European
Commission 2010). The second programme, which was launched in March
2012, was intended to implement ‘deeper restructuring of government
operations [...] closing and downsizing general government units, iden-
tifying opportunities to outsource functions, identifying redundancies,
and restructuring both central and local public administrations’ as well as
‘reducing the number of fixed term contracts’ and [...] ‘operational expen-
diture in local governments’ (European Commission 2012: 99,116, 124).

In 2010, the ‘Kallikrates’ reform of the local governance system (Law
3852,/2010), which was aligned with the structural reforms stemming
from the Greek Adjustment Programmes, further altered the framework
for municipal corporatisation. Local governments were limited to estab-
lishing two legal entities subject to public law; one had to be involved in
social services and the other in culture, sports and education activities.
This launched a wave of consolidation among local government enter-
prises which reduced the number of municipal corporations by 70 %.

The Greek Adjustment Programmes also resulted in significant cuts in
municipal funding and staff. Between 2008 and 2014, state subsidy to
local government decreased by approximately 60 % whilst the workforce
was reduced by 12 %® and the new recruitment policy was restricted to one
new employee for every five retirements.
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Pressure for Privatisation of Water Supply

After April 20126 all the remaining state-owned shares in EYATH and
EYDAP were transferred to the Hellenic Republic Asset Development
Fund (HRADF), the Greek government’s privatisation fund, until May
2014. Suez SA (which already owned 5% of EYATH shares) expressed
interest in acquiring a majority stake, and Veolia SA, according to press
speculation, was interested in obtaining control of Athens” EYDAP. The
municipal associations of the Thessaloniki area put forward an alter-
native proposal for the establishment of an inter-municipal company
which would manage water supply and sewage for the region, and the
local activist organisation ‘Initiative 136 campaigned for the acquisi-
tion of the company by a Union of Non-Profit Water Cooperatives of
the Thessaloniki area under the name “Citizens” Union for Water’ using
a fund consisting of contributions of 136 euros from each user-stake-
holder. The union submitted an offer that was rejected by HRADF. In
2013, the Economic and Social Council of Greece issued an Opinion
against water supply corporations’ privatisation. Finally in May 2014,
the Supreme Administrative Court (Council of State) put a provisional
end to the privatisation process by upholding the action brought by
a group of citizens who were against the privatisation of EYDAP. The
rationale for the court’s judgment was that ‘the conversion of a pub-
lic company into a profit-driven private corporation, makes uncertain
the provision of high quality and affordable services of general inter-
est’.” HRADF subsequently halted the privatisation of both companies
and thus, the state retains control of 74% of EYATH shares and 63 %
of EYDAP shares. The former Minister of Development proposed a
merger of the two companies which would have seen EYDAP purchase
the state’s share in EYATH and expand its activities by developing new
desalination facilities on the islands. The January 2015 elections have
temporarily halted moves in this direction. The new Syriza government
reiterated its electoral commitments ‘[...] to support private investment
that can play a key role in the productive reconstruction of the country
[but] not to sell off networks and infrastructure that are the country’s
national capital’.® However, the third Greek bailout agreement, con-
cluded during the European summit of 12 July 2015, states that ‘the
Greek authorities shall...develop a significantly scaled up privatisation
programme with improved governance. Valuable Greek assets will be
transferred to an independent fund that will monetise the assets through
privatisations and other means’.’
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Relations Between Local Government and the Voluntary and Socinl
Economic Sectors

Greece is characterised by individualism, very low social trust and a lack
of social capital and thus, a generally weak civil society (Jones et al. 2008;
Paraskevopoulos 2007; Sotiropoulos 2004 ). Broader expressions of soli-
darity, outside extended family and kinship networks, are rare. One might
expect emergency situations such as the current sovereign debt crisis and
economic crisis to enhance collective spirit, solidarity and altruism; how-
ever, such attitudes are only enhanced in the context of high pre-existing
social capital (Bolino et al. 2002; Dynes 2006), which is not the case in
Greece. This explains why there is evidence that even under the current
critical conditions, social capital remains low (Helliwell et al. 2013), and
consequently, there has been no effective bottom-up, collective mobilisa-
tion which might help to manage the ‘unnecessarily high’ (Matsaganis
2013: 33) social cost of the Greek crisis.

There has been a marked increase in voluntary activity and voluntary
organisations since the outbreak of the crisis. A number of local volun-
tary projects throughout the country are supporting vulnerable groups
and promoting fair trading and time-banking. Some voluntary initiatives
attract substantial membership and support, for example, the ‘Athenistas’
movement in the capital city, which collects clothes, food, books and sta-
tionery for poor families and promotes collective activities such as restora-
tion and improvement of public parks, group cycling and promenading in
the city. However, despite their increasing number, voluntary initiatives
remain inadequately coordinated, scattered and disparate, and therefore,
inefficient and ineffective. It also remains the case that overall engagement
in such initiatives is low despite the expansion in voluntary work since
the outbreak of the crisis. A public opinion survey carried out for Human
Grid/TedxAthens revealed that although active volunteering has doubled
since 2010, no more than 5% of the total population are involved.!® The
most effective form of volunteering seems to be volunteering embedded
in institutionalised activities. Local governments organise a wide spectrum
of services targeted at social groups severely affected by the humanitar-
ian crisis. Social grocery stores, public dispensaries and pharmacies, free
classes for low-income students set up under the aegis of municipalities are
spreading across the country; about 20% of the staff involved—doctors,
teachers, pharmacists, and administrative personnel—are volunteers.!!

Local governments have tried to harness the social economy and rel-
evant European funds to make up for the dramatic decrease in public
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funding for municipal activities and the severe decline in staffing levels.
Whilst the social economic sector in Greece has always been particularly
weak, for the reasons discussed above, an innovative legal framework
was introduced in 2011!? to boost social entreprencurship and align the
country with European policy in this area (Triantafyllopoulou 2012b).
Although municipalities and municipal corporations are not allowed to
participate in social enterprises, they can support them by subsidising
their activities and granting them the use of premises and other assets.
They can also reach programmatic agreements with them for purchase
of goods or services outside the constraints of the competition rules and
tendering procedures. As a result, a considerable number of munici-
palities have encouraged the establishment of social enterprises within
their geographical constituency and used programmatic agreements to
make them responsible for the delivery of a wide spectrum of services
mostly in the social sector (childcare and care for the elderly), but also
in the fields of environmental protection and waste management. In
some cases, social enterprises have also become involved in communica-
tion services and manufacturing. About 10% of the 500 social enter-
prises established since the introduction of the new legal framework
(European Commission 2014), are closely involved in local government
activities. The trend towards social entrepreneurship in local govern-
ment services has prompted strong reactions from both political and
institutional bodies; it is viewed either as indirect privatisation or as a
form of clientelism. Left-wing political parties consider the involvement
of social enterprises in local services as a Trojan horse for privatisa-
tion. Municipal employees’ unions see it as a staff reduction strategy.
In fact, the main reason local governments are outsourcing services to
social enterprises is that there have been drastic staft cutbacks in the
core municipal services as a result of the austerity measures. It should
be noted, however, that the Court of Audit refused to authorise some
contract payments to social enterprises as it judged that the delega-
tion of core services such as cleaning and social services exceeded the
limits of the law. The General Inspector of Public Administration has
adopted a similarly a restrictive interpretation of the municipal right to
conclude programmatic agreements with social enterprises, consider-
ing concession of core services an abuse of their mandate. Finally, the
former Minister of Interior admitted that in a limited number of cases,
there may have been clientelist recruitment through social enterprises
during the municipal pre-election period.!?
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10.3 SyNoPsIsS AND CONCLUDING REMARKS

The socialists’ first rise to power in 1981 coincided with the international
dominance of neoliberal policies and the prescriptions of new public man-
agement (NPM), so whilst most European countries were adopting NPM
and moving towards privatisation of municipal services, Greece was head-
ing in the opposite direction; embarking on an extensive programme of
‘municipal socialism’ heavily based on corporatisation and riddled with
clientelist practices.

The current phase of development, which began in the mid-1990s,
was the result of three driving factors. Firstly, there was European pres-
sure to apply competitive principles routinely (Spanou and Sotiropoulos
2011). Secondly, the clientelist conflict between central and local political
elites was intensified by the significant increase in the size, responsibilities
and resources of Greek municipalities brought about by the Kallikrates
Programme. Thirdly, the more recent and most important effect of the
austerity policies introduced as a result of the sovereign debt crisis has been
the deprivation of local governments of substantial financial and human
resources; this has had a serious impact on local government services and
hence, severe repercussions on social cohesion. Financial dependence also
renders Greece more vulnerable to institutional pressure from lenders who
use their influence to impose policies that accelerate the general shrinkage
of the public space.

In combination, these factors act as drivers of privatisation of public
utilities and services and make Greece ride a different pendulum moving
inversely from re-municipalisation (Wollmann 2014).

Might the recent political change in the country reverse this movement?
The Syriza government which has been in power since January 2015 plans
‘a major administrative reform with a key role to the strengthening of local
government based on a new institutional framework through the radical
revision of the ‘Kallikrates” law’.1* The party’s programme for local gov-
ernment includes [...] and increase in public investment, as a central lever
of regional development, the adjustment of the EU National Strategic
Reference Framework (NSRF) objectives so as to give priority to social
cohesion and employment, [...] and a special employment support pro-
gramme to ensure the sustainability of existing municipal social structures
as well as the establishment of new ones.!®

Since the preservation and development of local public services depend
on receipt of adequate funding, the only way to reverse the decline is
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to upgrade tax collection mechanisms and increase public revenue. Only
consolidation of public finances will enable the pursuit of redistributive
policies and restore Greece’s capacity for independent decision-making
with respect to the extent and the institutional forms of public activities
at the local level.
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. According to data produced by ADEDY (Civil Servants” Confederation) in

2014. See ‘Local Government: Economic situation, allocation of compe-
tences, and impact on human resources and on public goods’, Athens,
Editions ADEDY-Koinoniko Polykentro, May 2014, p. 9 (in Greek).

. The remaining 45 % is covered by municipal companies (EYAs).
. Fewer than ten companies were established under Laws 1475,/1984,

1416,/1984 and 1559 ,/1995.

. In total, 110 FODSA were established.
. ADEDY (Civil Servants’ Confederation), ‘Local Government: Economic

situation, allocation of competences, and impact on human resources and
on public goods’, Athens, Editions ADEDY-Koinoniko Polykentro, May
2014, p. 5, 8 (in Greek).

. Decision of the Interministerial Committee for Restructuring and

Privatization 206 (25 April 2012).

. Decision of the Plenum of the Council of State no. 1906,/2014.
. Inaugural speech to the Cabinet by Prime Minister Alexis Tsipras, 8 February

2015, www.primeminister.gov.gr/2015,/02,/08,/13322. Accessed 9
February 2015.

. Euro Summit Statement, SN 4070,/15, Brussels, 12 July 2015, p. 4.
. Volunteering and solidarity collective actions: Upwards trend despite the low

startpoint (in Greek). Human Grid Blog. Available from http://blog.
humangrid.gr. 17 July 2013 (accessed 15 March 2015) and Lina Giannaros
(2013), The crisis turns us towards volunteering. Kathimerini (Athens
daily newspaper), 22 May. Available from www.kathimerini.gr/39943/
article /epikairothta/ellada/h-krish-mas-strefei-pros-thn-
e8clontikh-prosfora. Accessed 15 March 2015+

Survey by the Hellenic Agency for Local Development and Local
Government (E.E.T.A.A.), Press release. 6 December 2012.

Law 4019,/2011 on Social Cooperative Enterprises (Koin.S.Ep).

Minister A. Dinopoulos during a debate on the Athens’ TV station Star
Channel, 7 November 2014. Available from http://koinoniakpronoia.
blogspot.gr/2014 /11 /blog-post_55.html. Accessed 4 January 2015.
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14. Inaugural speech to the Cabinet by Prime Minister Alexis Tsipras, 8 February
2015. Available from www.primeminister.gov.gr/2015,/02,/08,/13322.
Accessed 3 August 2015.

15. Syriza Programme for Local Government January 2014, www.syriza.gr/
page/keimena-diaboyleyshs.html#.Vb9Ttvnjfm4. Accessed 2 August 2015.
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CHAPTER 11

Mixed System: Transformation and Current
Trends in the Provision of Local Public
Services in the Czech and Slovak Republics

Juraj Nemec and Jana Soukopova

11.1 INTRODUCTION

This chapter contributes to the debate about the transformation and cur-
rent state of local public service provision in two new EU member states,
the Czech Republic and Slovakia. These two countries have a long shared
history which invites comparative analysis. The chapter focuses on the
period from 1948 to 2015, which covers two main phases: the social-
ist era, which lasted from 1948 to 1989, and the transformation of the
municipal service system after 1989.

11.2  BRriEr CHARACTERISTICS OF THE LLOCAL
GOVERNMENT SYSTEM
After the Second World War Czechoslovakia was re-established as a uni-

tary democratic state. The Communist Party played a very important role
in the political system, winning democratic elections in 1947. In February
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1948 it took over all state powers; this marked the beginning of the cen-
tralised ‘socialist’ state era, based on ‘socialist democracy’ and a planned
economy. There were no real local self-government structures; local gov-
ernment functions were combined with local state administration under
the aegis of ‘national committees’, which were formally democratic insti-
tutions with elected assemblies, but in reality just tools of the Communist
Party (Bercik and Nemec 1999).

The “Velvet Revolution’ of 1989 marked the start of the transition in
Czechoslovakia and included large-scale reforms on the public adminis-
tration system. The leading role of the Communist Party was abolished
immediately in 1989, and real divisions between executive, legislative, and
judicial powers were created at all levels of government. Functional local
self-government structures were established in 1990. In 1992 the division
of Czechoslovakia into two independent sovereign states became inevita-
ble and the split happened on 1 January 1993. Regional self-government
structures were not established until much later in either country; in the
Czech Republic the process began on 1 January 2000, whilst in Slovakia
regions were established in 1996 and they received self-governing status
in 2001.

In 2013 there were 6253 municipalities in the Czech Republic, divided
into several different types: 5437 common municipalities, 214 market
towns, 577 cities, 23 statutory cities' and the capital, Prague. There are 13
self-government regions (NUTS III level) in the Czech Republic (Czech
Statistical Office 2014).

Two types of local self-government exist in Slovakia: municipalities and
cities. Today, there are almost 2900 municipalities in Slovakia (includ-
ing 138 cities) and eight self-government regions (Statistical Office of the
Slovak Republic 2014).

The status of local government in both countries is still very similar.
Within the limits of the law municipal governments can set their own bud-
gets, hold assets and issue ordinances which are binding on all individual
or corporate bodies within their jurisdiction. Local authorities have their
own and delegated powers. Statutory exceptions aside, local authorities
are independent of the national government. Local bodies are elected
directly by the inhabitants. Municipal authorities are headed by mayors
or lord-mayors, who are directly elected in Slovakia but not in the Czech
Republic.

In both countries municipalities provide an array of municipal services,
including police and fire-fighting; local public transportation in big cit-

This copy belongs to 'l.Evans'



MIXED SYSTEM: TRANSFORMATION AND CURRENT TRENDS IN THE ... 153

ies; elementary education; construction, maintenance and management
of public space, local roads and parking areas, green areas, public light-
ing, market places, cemeteries, local water resources and wells; wastewater
treatment plants; sewerage services; construction, maintenance and man-
agement of local cultural facilities, healthcare facilities and sport, leisure
and tourist facilities; infant homes; and basic social services (day care).

11.3 LocaLr PusLric SERVICES DURING SOCIALISM

During the socialist period local public services were classified into two
groups, public utilities (material services)—most of which belonged to the
‘local economy’—and personal social services (non-material services). All
local services were the responsibility of a given level of national commit-
tee—local (village or city), district or regional national committees—and
the role of respective branch ministries (like Ministry of Industry) was very
marginal.

Local Economy

The structure and size of the local economy are outlined in Table 11.1 and
Fig. 11.1. The local economy included a wide range of different services
and small-scale production of goods for local needs according to national,
legally defined standards. Local services were financed partly from the
state budget and partly from fees paid by users.

The structure of the local economy was very complicated and consisted
of the following units and organisations:

— Self-employed people. After 1965 a small number of tradespeople
were granted permission by the national committees to establish
and run private enterprises to improve the scale and quality of
local services in the following areas: small crafts, repairs, personal
services, cleaning services and certain very specific services (e.g.,
ferry transport). The number of licences granted began to increase
dramatically towards the end of the socialist era.

— Municipal (city) bodies for divect delivery of services. This was the
lowest level of state-owned body responsible for the delivery of
services. In 1985 municipal service delivery bodies were abolished
in small municipalities as a result of amalgamation of delivery
structures. Municipal bodies were part of the national commit-
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Table 11.1 The scale of the local economy in Czechoslovakia

Indicaror and location Years
1975 1980 1985 1987
Local enterprises (legal bodies) CSR* 382 229 224 219
SSR 152 106 101 99
In it: Number of ‘delivery points’ of ~ CSR 19,435 17,482 17,233 17,484
local enterprises SSR 7181 7328 8146 8050
Recycling enterprises (purchasing CSR 1650 1692 1887 1866
paper, metals, and so on) SSR 324 315 463 440
Housing bodies CSR 443 160 156 160
SSR 115 59 56 61
Organisations for local services CSR 234 213 222 245
SSR 114 136 118 117
Municipal (city) bodies delivering CSR 2013 1725 1618
local services SSR 253 288 307
Municipal (city) bodies for small-scale  CSR 1689 1407 1665 1769
production of goods SSR 1047 886 1050 1139
Self-employed citizen delivering CSR 21,265 13,159 27,423 31,487
services SSR 5022 3303 5641 5902

Source: Adapted from Kontra and éulajové 1988: 57

*CSR Czech Republic, SSR Slovakia

Haticnal Committees | _|r.v., Maticnal cnmnunl ——Distric n..wlgmmmm} Fiegienat National Comen l‘.m| Ministry |
Reglonal organisations Naticnal level specialised|
Local enterprises for development enterpeises serving
of local economy 1o local cenomy
Howling bodles Specialised local Research institutes
enterprises af local eccnomy

Larger bodies for
Local enterprises AL e o Publishing house
small scale peoduction Recycling enterprises

for local economy
of goods

Organisations

Organisations.
for local services

for lncal services

for local service for local service
delivery delivery

Municipal own bodies l City own bodies

Municipal own bodies
for small scale

roduction of good:
== o ity own badies fr

smmall scate production
for local services
Fig. 11.1 The organisation of the local economy (Source: Adapted from Kontra

and Sulajova 1988: 56)

tee and constituted a form of in-house production; they did not
have independent legal status and did not charge citizens for the
services they provided.
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— Municipal (city) bodies for production of goods. This was a special
category of local enterprise, without independent legal status,
producing goods and sometimes services for a fee (revenues from
fees went to the relevant national committee).

— Onganisations for local services. These were legal entities delivering
services and producing small goods, in most cases related to com-
munal services of common interest (public green spaces, lighting,
etc.). These organisations had ‘budgetary’ or ‘semi-budgetary’
status. Budgetary organisations for local services mainly delivered
“free’ services and their very limited revenue was part of the bud-
get of the relevant national committee, which covered all the costs
of the organisation directly. Semi-budgetary organisations derived
substantial revenue from fees charged to service users or from the
sale of goods; they had their own internal financial management
system, but were still dependent on subsidy from ‘their’ national
committee.

— Local enterprises. These were legal entities with full financial inde-
pendence and autonomy.

— Housing bodies and vecycling enterprises. These were specialised
local enterprises with full financial independence.

Waste management services were delivered by municipal bodies in
small municipalities and by organisations for local services in larger
municipalities. In both cases the service was free and fully financed by the
national committee (via subsidy where the service was delivered by a semi-
budgetary organisation).

Centralised Public Utilities: Water and Energy

During socialism delivery of some services was organised centrally by the
branch ministry. The reasons for this were purely ideological: water and
energy were classified as ‘productive industries’ according to the National
Classification of Economic Branches (Benco 1988) and therefore deliv-
ery was organised centrally, whereas other services were part of the ‘non-
productive’ sphere and therefore devolved to national committees. Citizens
paid directly for water and energy but prices were heavily subsidised.
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Personal Social Services

Responsibility for delivery of personal social services—education, health,
culture, social care—was devolved to the national committees (real non-
profit sector did not exist in socialist Czechoslovakia).

There were three social care systems (Benc¢o 1988):

1. Residential social care: residential care for elderly people, disabled
people and children without families.

2. Home-based social care: usually nursing services provided to elderly
or disabled people.

3. Services for children and families: nurseries, advisory services for
families.

All personal social services were provided free of charge to users.

Most care services for the elderly were delivered via the residential care
system in ‘homes for the elderly’. Such homes existed in all larger munici-
palities and were budgetary organisations without independent legal sta-
tus. The capacity of the residential care system was inadequate throughout
the ‘socialist’ era (Streckova 1985).

The only specific non-state service was sports. Almost all sports activi-
ties were organised by the officially independent, not-for-profit organisa-
tion the Czechoslovak Union for Physical Culture, which also owned a
large part of the sports infrastructure, and not via the system of national
committees.

11.4 TRANSFORMATION OF PUBLIC UTILITY SERVICES
AFTER 1989 AND THEIR CURRENT STATUS
Before 1989 almost the entire organisational structure for service delivery
was ‘owned’ and operated by the socialist state. In this section we describe
the transformation which took place immediately after the 1989 Velvet

Revolution, and the current situation, focusing on energy, water and waste
services.

Energy

In this sector change has taken place step by step. In the first phase (1990-
2) national providers in the form of state-owned share companies were
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created as the part of splitting of Czechoslovakia. There were important
changes in the early 2000s, very much as the result of the implementation
of EU rules, directives and policies on de-monopolisation and the creation
of'a quasi-market in energy supply; some of the shares in the state-owned
companies were sold to foreign companies (partial asset privatisation) and
the energy market was liberalised.

Today, electricity and gas supply are regulated, quasi-market industries
with competition amongst a few suppliers; a greater number of companies
have the right to use distribution networks and compete for customers on
price and quality (maximum prices are set by the national regulators, Urad
pre veguldciu sieovych odvetvi in Slovakia and Energeticky regulacni itadin
the Czech Republic).

Today the main providers are CEZ? in the Czech Republic and ENEL-
Slovenské elektrirne® and SPP* in Slovakia. CEZ is a state-owned share
company with marginal private shareholdings (Chase Nominees Limited:
5.24%; other legal companies: 17.59%; private individuals: 4.34%).
ENEL-Slovenské elektirne is a foreign capital-owned share company
(Italian ENEL SpA: 66%; Slovak state: 34%). After transformation in
2002, SPP was state-controlled (51 % stake), with the remaining 49 % of
shares originally owned by Ruhrgas and Gaz de France. The 49 % share has
been sold to different bodies and definitively purchased back by the state
on 20 June 2014.

Several fully private suppliers have a minor share of the market. Owing
to space constraints, we give only one example, the existing network of
suppliers in the Banskd Bystrica region (all private, most with foreign
capital): Europe Easy Energy, AC energia, Slovensky plynarensky prie-
mysel, Right Power Energy, Slovakia Energy, CEZ Slovensko, Energie 2,
Slovenské elektrarne, Magna E.A. and Business Commercial Finance. The
prices charged by the various suppliers for a given product category range
from 452 to 472 euros per year.

Heating is the only part of the energy sector which is decentralised;
most heating services are delivered directly by municipal companies.

Water

During the 1990s local water supply services in the Czech Republic were
transformed. In 1993 there were 11 state enterprises (nine in the regions;
two in Prague) providing water and sewerage services in the Czech
Republic. These state enterprises were transferred to regional and munici-
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pal control and some have been sold (asset privatised). About 40 public
district water-management companies and more than 1200 mostly small
municipal operators were established. Property rights were initially trans-
ferred to municipalities, and in most cases they remain the owners of the
infrastructure although the water supply service has been outsourced to
service providers who pay to use it.

In Slovakia the government approved the transformation of state-
owned enterprises, waterworks and sewerage systems in September 1994,
and the transformation process was complete by 2003. Municipalities (and
self-governing regions) were given the responsibility and the regulatory
powers for this service.

At the time of writing water supply and sewerage services in both coun-
tries are predominantly based on public ownership and outsourcing. The
organisational structure is very complicated. There are four basic models
for water and sewerage services in the Czech Republic:

1. Outsourcing. Water supply services are outsourced although the
infrastructure remains in public hands. This is the most widespread
model in the Czech Republic.

2. Mixed model. Water infrastructure is operated by ‘mixed’ public-
private companies. The mixed model applies to 18 % of the cases.

3. Municipal company provision. This accounts for a very small propor-
tion of services in the Czech Republic (about 2 %). Under this model
the public sector is the sole owner of the operating company as well
as the owner of the infrastructure.

4. In-house operation. The municipalities can also decide to operate
water infrastructure separately, directly by the branch of the munici-
pal office. This model is the least popular (1% of the market).

In the Czech Republic there are about 40 district water-management
companies and more than 1200 smaller operators under various forms of
ownership. The proportion of shares in companies providing outsourced
water supply services owned by foreign investors is increasing continuously.
At present the most important foreign investors in the Czech water ser-
vices market are Veolia CZ (a French company, formerly Vivendi Water),
Suez Environment/Ondeo Services CZ (a French company), Energie
AG Bohemia (subsidiary of Austrian Energy AG), Aqualia (subsidiary of
FCC Group) and the German company Gelsenwasser AG Gelsenkirchen
(Table 11.2).
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Table 11.2 DProfiles of the five largest foreign companies involved in water supply
in the Czech Republic (2014)

Veolin SUEZ Energie AG  Aqualia  Gelsenwasser
Environment  Bobemin AG
The number of 3700 1050 1048 737 85

inhabitants supplied

with drinking water

(in thousands)

The number of 3400 1000 696 500 77
inhabitants connected

to the sewage system

(in thousands)

Ownership share in 9 6 4 1 1
the Czech water supply

system (in per cent)

Sonrce: Authors

In Slovakia water services are the direct responsibility of local govern-
ments and, as in the Czech Republic, most of the infrastructure is in public
hands (the law states that public water or sewage infrastructure can only be
owned by the legal person with the company seat location in Slovakia, so
although private ownerships is legally possible it is unusual). Ten regional
and sub-regional mixed or public share companies are the dominant sup-
pliers, charging consumers directly (prices are strictly regulated by the
state because of the lack of competition). This means that outsourcing is
the dominant model in Slovakia, as it is in the Czech Republic (and as in
the Czech Republic foreign companies have stakes in water supply compa-
nies, in particular Veolia). A few small municipalities provide water services
directly (in-house model).

Waste Management

Belajova et al. (2014: 48) summarised the data to show the transforma-
tion which has taken place in the local economy. Twenty-two per cent of
assets were transferred from the municipal to the central level directly after
1989 and 68 % privatised. In this first phase only 10 % of assets were trans-
ferred to municipalities. During later decentralisation reforms (especially
in Slovakia, through changes made during 2000—4) part of centralised
assets was returned to municipalities and regions.
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The existence of privatised bodies capable of delivering local services
was critical to the implementation of outsourcing. Data are only avail-
able for the period from 2000 and indicate that already during the period
1989-2000 a large proportion of local services had been contracted out
(Merickova et al. 2010; Nemec et al. 2008).

In both countries waste management is a municipal responsibility
and the organisational profile of providers is very diverse, as Tables 11.3
and 11.4 illustrate. Domestic and business users met most of the cost of
services.

Remark: the difference between budgetary and semi-budgetary organ-
isation is explained in the first part of the text.

As both tables show, many different modes of delivery are in use. The
first four modes listed in the tables represent forms of in-house production
and corporatisation. Where delivery is described as ‘external’ it is out-
sourced, that is, it is delivered by legal entities not owned by the munici-
pality (various private for-profit and not-for-profit or public entities, some

Table 11.3 Profile of organisations providing waste management services in the
Czech Republic, ranked in ascending order of cost to the user (2010-13)

Institutional form/Size <1000 <5000 <10,000 <30,000 <50,000 50,000

Municipality-owned

(internal)

Municipal house staff 7

Municipal budgetary org. 5 5 1 1

Municipal semi-budgetary

org.

Municipal limited company 2 2 4 2 4
Municipal shareholder

company

Privately owned (external)

Private individual 4 6 6

Limited company 3
Share company 4 3 5 3

Mixed

Mixed limited company

Mixed share company

Municipal association 1 1 3 1 1

'S
[\S]
)

Source: Table prepared by authors using Soukopovd et al. 2015
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Table 11.4 DProfile of organisations providing waste management services in
Slovakia, ranked in ascending order of cost to the user (2003)

Institutional form/size <1000 <5000 <10,000 <30,000 <50,000 >50,000
Municipality-owned

(internal)

Municipal house staff 4-5 11 3 2

Municipal budgetary org. 8

Municipal semi-budgetary 6 7 3 1

org.

Municipal limited company 2 1 4 4

Municipal shareholder 2 8

company

Publicly owned (external)
Public non-municipal
budgetary org.

Public non-municipal 10
semi-budgetary org.

Privately owned (external)

w
N

Private individual 4-5 9

Limited company 6 4 6 3 1
Share company 7 5 4 2 6

Mixed

Mixed limited company 3 2 5 5 2
Mixed share company 3
Municipal association 1 1 5 1

Source: Table prepared by authors using Majlingova 2005

with foreign capital). In mixed bodies the municipality is one of the own-
ers, but private investors have a minority or majority stake. Municipal asso-
ciations are a special case; the legal entity delivering the service is jointly
owned by several municipalities.

11.5  TRANSFORMATION OF PERSONAL SOCIAL SERVICES
AFTER 1989 AND CURRENT DELIVERY MODES
Immediately after 1990 the state monopoly on provision of all types of
social services was abolished (eg, the monopoly on provision of social care

was abolished by Law 180,/1990). This change allowed for a three-track
system of transformation:
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1. Step-by-step transfer of former national committee facilities to
municipalities and, later, also to regions.

2. Asset privatisation and corporatisation (the typical example is health-
care, where primary and secondary care were privatised step by step,
but the hospital sector was both privatised and corporatised: the
main hospitals remain state share companies).

3. Creation of new private for-profit and not-for-profit providers. The
emerging new providers are predominantly of two types; this is illus-
trated clearly by developments in education and social care. Some of
the new providers are church-related organisations (primary and
secondary schools, social care bodies) delivering services via rein-
stated or new infrastructure (the assets the Church had owned in
1948 were restored to it). The remaining group of new providers
are completely new non-state providers with their own
infrastructure.

In the case of social services, municipalities and regions sometimes own
facilities. Their main function is to register private for-profit and not-for-
profit bodies involved in service delivery (registration by region is com-
pulsory in Slovakia: unregistered organisations cannot deliver services).
Financing of social services is based on user fees and local (regional) gov-
ernment subsidies (Matousek 2011; Prisa and Wildmannovd 2014). In
the following paragraphs we described the situation in three core services,
care for the elderly, healthcare and education.

Cave for the Elderly

Compared to almost all other services de-nationalisation—the disman-
tling of state-based services—of care for the elderly is still in the very early
phases. The legislative framework in both republics discriminates against
private sector providers. For example, Law 195/1998 in Slovakia stipu-
lates that private providers can receive financial support from local govern-
ment only if the publicly provided service is inadequate and the provider
is a not-for-profit organisation. As the ability of private citizens to pay
for services for the elderly remains very limited, these conditions mean
there is little room for private initiatives. The private sector (see below)
is involved in small-scale services, but the most expensive services—for
example, residential homes for the elderly—are entirely in public hands in
both republics. As of today 54 % of the 2980 different social care providers
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in the Czech Republic are private providers, and in Slovakia some 30 % of
1762 providers are private (Kicerova et al. 2013).

The most important (by number of employees, clients and budget)
forms of social services for the elderly are residential homes (only elderly
people with a regular pension who require routine nursing are eligible
for such places) and old age pensions (all elderly citizens are entitled to
use this service). There are 938 providers of ‘domiciliary’ (care in the
user’s own home) services in the Czech Republic and only 105 in Slovakia
(K&&erovi et al. 2013). Table 11.5 shows trends in the development of
institutional care capacity.

Healthcare

Compared with care for the elderly, healthcare in both countries has been
significantly de-nationalised, but not sufficiently de-institutionalised (all
sources agree that inpatient hospital care consumes too high a proportion
of healthcare costs). Pluralistic compulsory health insurance (ensuring
universal access) is the main source of finance (one dominant public insur-

Table 11.5 Capacities of main forms of in-house elderly care in the CR and
Slovakia

1991 1994 2000 2006 2010

Number of Residential CR 269 290 338 390 471
establishments home for the SR 92 109 154 201 267
elderly
Old age CR 56 106 148 142
pension SR 32 35 30 13

Total per CR 0.25 0.29 0.34 0.36 0.29
thousand SR 0.22 0.25 0.30 0.33 0.40
clderly

Number of beds ~ Residential CR 31,915 32,798 36,163 38,672 36,529
home for SR 9765 10,684 13,204 13,258 10,999

the elderly

Old age CR 5903 10,159 12,129 11,428
pension SR 3640 4179 3039 1703

Total per CR 2.89 3.18 3.40 341 2.26
hundred SR 243 2.57 2.62 2.34 1.64
clderly

Source: Authors
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ance company and several private insurance companies in both republics).
Municipalities and regions are responsible for maintaining the network of
healthcare providers and licencing and supervising providers; the Ministry
of Health is responsible for university hospitals and strategic planning.
The level of direct private payment is much higher in Slovakia (about 70 %
of health services are covered by insurance or the state budget, compared
with almost 90% in the Czech Republic). As already stated, outpatient
care is almost fully privatised, but the asset privatisation of hospitals is a
subject of ongoing debate in both republics (Bjorkman and Nemec 2013).
At present the main university hospitals are still in public hands, but most
regional hospitals are not-for-profit, non-state bodies (Table 11.6 shows
the situation in Slovakia).

Education

Education at all levels in both republics takes the form of a mixed system
with public and private deliveries, although the public sector is clearly the

Table 11.6 Ownership of hospitals in Slovakia (all types of hospitals, 2012)

Ownership Western Slovakin  Central Eastern Bratis-  Total
Slovakin  Slovakin lnya

TI' TN NR BB ZA PO KE

State—Ministry of Health 4 3 6 13 6 8 11 10 61
establishments (teaching

and specialised hospitals)

State—Other state 0 1 0 0 1 2 0 2 6
specialised hospitals and

similar bodies

Public regional or local 4 4 2 2 5 3 1 1 22
hospitals (owned by

self-governments)

Other (profit and not-for- 4 8 6 14 5 21 11 14 83
profit private regional and

local hospitals)

Total 12 16 14 29 17 34 23 27 172

Source: Authors, using data from the National Health Information Centre, Slovak Republic (2014)
Note: Abbreviations for regions 77 Trnava, TN Trencin, NR Nitra, BB Banska Bystrica, ZA Zilina, PO
Presov, KE Kosice
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Table 11.7 Regional education system in the Czech Republic (school year
2013-14)

The founder Nursery Elementary Secondary High schools and
schools schools schools vocational schools

Ministry of Education, 7 45 32 0

Youth and Sports

Municipalities 4707 3625 25 0

Regions 80 259 927 111

Other Public Bodies 0 0 4 5

Private sector 249 99 306 46

Church 42 35 37 12

Total 5085 4063 1331 174

Source: Authors, using data from the Ministry of Education, Youth and Sports, Czech Republic (2014)

dominant player. The main pro-market feature is the method of financing;:
at all levels, funding is currently rated using a performance-based formula.

Primary education is a mixture of own (original) and delegated respon-
sibility of municipalities (e.g., in Slovakia the original responsibility is with
municipalities which finance local art schools and cater to all pupils), and
is the largest part of their expenditure. A formula-based funding system in
which the number of pupils is the main determinant of resource allocation
is used in both countries. Existing private schools can charge fees but are
also eligible for state subsidy. Secondary education is the responsibility of
regional governments and is delivered under the same financial system.
The ownership structure is illustrated in Table 11.7.

High school (university) education is coordinated by the Ministry (sup-
ported by a national accreditation committee) and delivered by publicly
owned (largely autonomous) universities free of charge. Public universi-
ties are financed from the state budget according to a formula based on
the number of students and the research output of the institution. Private
high schools charge fees and are sometimes eligible for state support (e.g.,
see Dudova 2013).

11.6 CONCLUSION

As indicated in the previous section, local public services in the Czech
Republic and Slovakia were transformed significantly after 1989. A mix
of public and private sector providers has emerged in most areas in a rela-
tively short time, but there is noticeable sectoral variance.
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Main local public utilities (waste, green, communications, lighting,
cemeteries and similar facilities) were first transferred from national com-
mittees to local governments, and soon afterwards the process of at least
partial asset privatisation and hence outsourcing began. Data on service
structure are only available from 2000; they indicate that the proportion
of services which has been outsourced to the private sector has remained
steady between 2000 and 2015. During recent years some municipali-
ties have switched from in-house delivery to outsourcing or vice versa
(because private providers failed to meet the quality criteria or for other
reasons), but there is no clear trend in either direction. The core problem
is the fact, as all our research and other similar studies (see references)
indicate, that local decisions about the best mode of service delivery are
not evidence-based and in many cases rent-seeking factors are behind con-
crete decisions on service production mode (for more detailed discussion,
see, e.g., Meri¢kova et al. 2010).

The pattern of changes in services that were centrally delivered under
socialism—water and energy, for example—is variable. Today water and
sewage services are delivered in a non-competitive environment by many
different legal entities with various ownership structures. Energy supply is,
very much as the result of EU accession, a regulated service provided by
a small number of suppliers using common infrastructure and competing
on price.

The transformation of social services has also been variable (perhaps
in some cases the transformation process is incomplete). Rather surpris-
ingly education and healthcare, which were formerly centrally delivered,
have been converted into a real public-private civil sector mix of forms of
delivery (financing is predominantly public) whilst there has been com-
paratively little de-institutionalisation and de-nationalisation of care for
the elderly.

In both countries the governing and opposition political parties do not
envisage major changes to public services in the future. This signals that
in the short term, there is unlikely to be substantial change to the current
structures for delivery of local public services in the Czech Republic or
Slovakia. At least for the next few years the system will remain much as
it is today—decentralised, but fragmented and very different in different
sectors.
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NoOTES

1. The labels ‘market town’ and city’ are formal and do not indicate any par-
ticular legal status; however, statutory cities may be divided into smaller
units for local government purposes.

2. www.cez.cz, accessed 15 May 2015.

3. www.seas.sk, accessed 25 April 2015.

4. www.spp.sk, accessed 25 April 2015.
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CHAPTER 12

The Evolution of Local Public Service
Provision in Poland

Fukasz Mikuta and Marzena Walaszek

12.1 INTRODUCTION

Until 1990 the provision of public and social services in Poland was largely
shaped by the centralised state under Communist party rule. The evolu-
tion in provision of local public services in Poland was inspired, especially
in 1990s, by developments in Western Europe. The major decentralisa-
tion reforms empowered local governments and made them the dominant
service provider in many sectors. Similarly neoliberalism, which was seen
as a departure from ‘real’ socialism, served as the ideological basis for
further transformations of local public services in Poland, including partial
commercialisation and privatisation. The remunicipalisation of local waste
management systems imposed by central government in 2013 is the first
reversal of these trends.
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12.2 LocarL GOVERNMENT IN POLAND: (GENERAL
FRAMEWORK

After the Second World War local government was significantly affected by
the general political changes and the introduction of a communist regime.
In 1950 the system of local governments was dissolved and replaced with
a ‘unified state authority’. The responsibilities of local governments and
local state administrations were wholly taken over by ‘national councils’
which were, in fact, only territorial representation of central state authority.
The national councils did not have real decision-making power or financial
autonomy. There were no democratic elections for representation at these
levels and the centralised system restricted local units’ responsibility for
most public services. Since 1975 Poland has been divided into 49 relatively
small provinces (wojewddztwa) and about 2,500 municipalities (ymina).

A new stage began with the major administrative reform of 1990, which
followed in the wake of transformations resulting from the reintroduction
of local government at the municipality level. But after this there was no
further reform of territorial divisions until 1998. The reform of 1990 is
generally considered one of the greatest successes of the political trans-
formation in Poland because it contributed to a significant change in the
approach to managing public affairs, empowering local communities and
encouraging them to take up functions and responsibilities previously held
by central government and its territorial units (Table 12.1).

The reform of 1998 produced significant changes in the Polish adminis-
tration system. It introduced two new tiers of territorial division: 380 coun-
ties (powiat), including 66 cities with county status, which were secondary
units of local government and 16 regions with a two-tier administration
(wojewodn as the head of regional state administration and a regional gov-
ernment in the form of a directly elected regional council with its own exec-
utive and administrative staft). There were, however, no territorial changes
at municipal level, which is still organised in the same way as in 1975.

Currently the Republic of Poland is a unitary state, but local and
regional governments have a relatively strong position as the Constitution
is based on the principle of subsidiarity. Under the provisions of Chap. 7
local government is granted the capacity to carry out all public tasks not
reserved to other public authorities by the Constitution or by statute.
Local government revenue consists of direct revenue (mainly local taxes
and a proportion of national taxes; in large cities and suburban municipali-
ties these sources typically account for 60 to70 % of all revenue), as well as
general subsidies and grants from the state budget.
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Table 12.1 Distribution of responsibilities and functions across governmental

levels in Poland

Cities with county status (66)

Regions (16)

Municipalities (2,413)

Counties (314)

Central government

Spatial planning

Local roads

Local public transit
(tram, bus, metro)
Water supply and
sewage systems
Waste collection and
management

Social housing

Nurseries
Kindergartens

Primary and middle
schools
Social assistance

Local libraries
Green areas
Sport and leisure
facilities

County roads

Secondary schools
Special and art
schools

General hospitals

Social welfare
houses
Personal social
services
Employment

Local museums
and theatres
Building permits

Car and drivers
registration
Consumers
protection

Strategic planning

Regional roads
Regional public
transport (rail, coach)
Water management

Higher vocational
schools
Teachers training

Special hospitals
Regional museums,

theatres, libraries
Landscape parks

Motorways, express
and national roads
Inter-regional railway
Public universities

Educational
supervision
Police

Fire protection
National cultural

institutions
National parks

Source: Authors

12.3

ProvisiON IN POLAND

TRANSFORMATION OF LocAL PUBLIC SERVICE

Pre-1990 Period

Before the Second World War there were more than 10,000 associations and
3,000 foundations registered in Poland and they played a huge role in pro-
viding social services; in 1937 they were running more than 50% of all child-
care facilities. The ethnic and religious diversity of pre-war Poland greatly
influenced the character of many welfare associations, which in many cases
reflected the shared religious and ethnic background of the members. In the
post-war period the role of non-government organisations was drastically
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reduced and they were subjected to strict political and administrative control
(Modzelewska 2012).

The Soviet Union introduced fundamental political, social and economic
changes to Poland in the period 1944-1950 which defined the principles
on which the system of local public service provision was based and meant
that the system was highly centralised. Until 1990 local public utilities
were provided by state-owned companies, which were subordinate to the
Ministry of Public Utilities. They usually operated at provincial level and
had branches in several cities and municipalities, despite the fact that the
network infrastructure they managed (e.g., infrastructure for the manage-
ment of water and sewage) was not physically integrated (Kulesza 2012).

Despite the democratic provisions of the Constitution of 1952, the numer-
ous social organisations were dissolved and their property seized by the state.
The Communist government replaced them with centralised, nationwide
quasi-state organisations subordinate to public authorities (e.g., Red Cross,
Polish Social Welfare Committee, Society of Friends of Children). Only a few
Catholic secondary schools affiliated to religious orders and congregations
survived, most of them for girls only (Wojtas 2009). The non-state sector
was largely restricted to sports or hobby associations, scientific societies and
agricultural cooperatives. To a large extent the accumulated achievements of
non-governmental organisations (NGOs) during the pre-1939 period were
lost and civic activity was deprecated (Modzelewska 2012).

Municipalisation and Rebirth of Civic Activity After 1990

The local government reform of 1990 meant that within a few years most
of the state-owned companies responsible for public utilities at provincial
level had been broken up and turned over to municipal ownership and
operation. It was not always possible to divide these companies according
to municipal boundaries, so in some cases new forms of inter-municipal
cooperation (associations of municipalities or inter-municipal agreements)
had to be established.

The new political conditions, together with the creation of a simple
registration procedure encouraged citizens to organise many new social
associations whose aim was to complement (or even replace) the role
of state institutions in addressing social problems. These processes were
reflected in an explosion in the number of NGOs at the beginning of
the 1990s. In the 3 years between 1989 and 1992 23,138 associations
and 2,901 foundations' were registered. The following years saw a reduc-
tion in the number of new associations and foundations established
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(16,451 associations and 2,547 foundations registered over 7 years
between 1992 and 1999), but it was also a period of economic growth
and strengthening in the position of the NGO sector (Nalgcz 2002).

Corporatisation and Partial Privatisation of Public Utilities
After 1996

The Local Public Services Act of 1996 resulted in transformation of the
existing municipal companies (which had until then operated mainly
under pre-1990 regulations designed for state-owned companies) into the
municipality-owned ‘budgetary institutions’ or municipality-owned private
law limited companies. A budgetary institution is not an independent legal
entity, but its revenue and spending are not included in the municipal bud-
get. Budgetary institutions providing public services charge service users a
fee, but there is no requirement that these fees should cover the full cost
of providing the service. The service can be subsidised from the munici-
pal budget up to a maximum of 50% of maintenance costs and municipal
grants are available to fund investment. Private law-based municipal limited
companies are subject to the same regulations as other commercial compa-
nies. At annual general meetings of shareholders, the company the mayor
represents is the municipality; the mayor is also responsible for appoint-
ment of municipal representatives to the supervisory board.
Corporatisation of municipal companies was in some cases the first step
towards material privatisation. One of the main driving factors for this pro-
cess was the anticipation of European Union (EU) accession; this finally
took place in 2004. The majority of Polish public utility companies did
not meet the new environmental requirements imposed by the EU and
external funding to enable modernisation of the sector was much needed.
Large foreign companies such as Remondis, Dalkia or Saur were able to
provide capital and expertise to support new investment. Revenues from
privatisation were also an important source of funding for other munici-
pal investment projects, especially after 2008 when the issue of municipal
public debt became an important topic in the more general political debate
about the economic situation of the government. The annual deficit of the
municipal sector rose from an average of 2% in the 1999-2008 period to
10% in 2009-2010 period and many local governments used privatisation
of public utilities to fill this gap. Privatisation is still under way, mainly in
the areas of heat energy, water supply, wastewater treatment and public
transport; however, it often provokes social and political debates about the
effects of loss of public control over important infrastructure and resources.

This copy belongs to 'l.Evans'



174 £. MIKUEA AND M. WALASZEK

12.4  INSTITUTIONAL FORMS OF PUBLIC SERVICE
PROVISION

The budgetary unit, the public institution whose revenue and spending
are fully included in the municipal budget, is the organisational structure
local authorities in Poland use to carry out most of the tasks assigned to
them. These include providing schools, kindergartens, nurseries, day-care
centres, homes for the elderly and a number of other specialist institu-
tions. Together with the previously mentioned ‘budgetary institutions’
these units constitute a large group of organisations without independent
legal status.

The local independent legal entity is another category of public service
provider; these bodies have a separate legal identity from the municipality
or county to which they are related but are part of the public sector for
financial purposes. Most are cultural institutions (public libraries, cultural
centres, theatres and museums) and hospitals operating as independent
public healthcare units.

The third category of local public service provider is those using the
legal forms typical of the private sector. Most of the private providers are
public utility companies, although foundations and associations are also
involved to a much smaller extent. The income and expenditure of these
organisations are not included in the municipal budget but their economic
condition may affect the financial position of local government units.

The condition of the various local government entities and the range
and standard of services they perform depend mainly on the funding they
receive from the relevant local government’s budget. This applies par-
ticularly to cultural institutions whose functioning is dependent on local
government funding as they provide services which are free to users or
subsidised significantly by local authorities. Hospital expenditure is not
met solely by local governments, but also from the National Health Fund,
however, local governments are legally responsible for their liabilities.

12.5 Pusric UTILITIES

Energy Sector

In Poland generation and supply of electricity are generally outside the
scope of the municipal government. There are several large regional elec-
tricity companies; some are still state-owned, whereas others have been
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privatised through public offerings or partially sold to large foreign com-
panies such as EDF or Vattenfall. In the case of heat supply, many munici-
pal companies have been materially privatised. Regulation of the prices
charged for electricity and heat is the responsibility of state authority, the
Energy Regulatory Office.

In the near future the Polish energy sector will need to make substantial
investment in infrastructure. Nearly 40 % of the power generation units in
Poland are more than 40 years old, and over 15 % are more than 50 years
old and should be shut down as soon as possible (PAIiZ 2012). Investment
in modernisation is also driven by the need to comply with EU require-
ments, especially those on the reduction of carbon dioxide emissions. The
total cost of the necessary modernisation of the Polish energy sector is esti-
mated at 40-50 billion euros over the next 15 years. Current plant owners
cannot afford such a large investment so it will be necessary to find external
funding. There is also a very marked consolidation under way in the sec-
tor, with a significant number of mergers and acquisitions. According to
the Central Statistical Office, in 2010 there were 451 active companies in
the electricity, gas, steam and hot water production sectors, which were
at least 10% foreign-owned. The largest foreign investors are the French
group EDF (responsible for 10 % of electricity production and 15 % of heat
production in Poland), GDF SUEZ and Dalkia, which has acquired large
municipal heat supply companies in Warsaw and Poznan (PALiZ 2012).

Water and Sewage

Water services are regulated by the municipalities. Water and sewage com-
panies present their proposed investment programmes for the next 5 years
to the mayor and council, who must approve them. The company pro-
poses water and waste-water tariffs for the next year, basing them on the
cost of maintaining and investing in the system (the algorithm is set by the
Ministry of Infrastructure). The municipal council cannot reject or modify
the proposed tariffs if they are calculated correctly, but it may agree to
meet part of the cost by making a direct payment in order to subsidise the
cost of services for local users. Privatisation of water companies in Poland
is not very common and is usually based on the model in which infra-
structure remains in public hands whilst service delivery is outsourced to
private providers. This model of service provision has been implemented
only in a few medium-sized cities, with the notable exception of Gdansk
Waterworks. In 1992 a joint stock company called Saur Neptun Gdansk
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(SNG) was created; the shareholders are the city of Gdansk (49 %) and the
French company Saur International (51%). SNG entered into a 30-year
contract with the city of Gdansk (Jerzmanowski and Sobieralski 2012).
The other major cities of Poland did not follow this example and the priva-
tisation of the two largest water companies (in Warsaw and Upper Silesia)
is still the subject of much political debate.

Public Transport

The Public Transport Law of 2010 clearly separated the functions of the
organisers (municipalities or their associations) and operators. Post-1990
these two functions were often combined and were typically the respon-
sibility of municipal budgetary institutions or limited companies. Under
the provisions of Public Transport Act the operating market was opened
up to free competition, but many municipalities decided to give their own
companies the status of ‘in-house operator’ for a transitional period (usu-
ally 15 years). Municipal companies can retain their monopoly on existing
public transport routes for the duration of this transitional period. Foreign
investors are usually interested in inter-city coach lines (e.g., Polski Bus,
part of Stagecoach group) and have not become significant players in the
market in local transport services.

Waste Management

The system for collecting and processing waste was largely de-monopolised
after 1990, although most of the landfill sites continued to be owned and
operated by the municipalities. Dozens of private waste collection compa-
nies were established, creating a genuinely competitive market, especially
in larger cities; however, in smaller municipalities there was usually still
only one municipality-owned entity (a budgetary institution or a limited
company) operating in the field of waste management. All property own-
ers were legally required to sign an individual contract with the waste
collection company of their choice; the problem was that in practice not
all owners did so. A large proportion of waste was removed and dumped
illegally and enforcement of the regulations was very poor.

In order to comply with EU directives on re-use and recycling of waste,
municipalities were handed full responsibility for household waste man-
agement on 1 July 2013. The collection and processing of waste are now
the responsibility of municipalities or their associations. The charge for
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garbage collection which individual property owners paid to the company
has been replaced by a public ‘waste tax’, the rate of which is set by the
municipal council. Under the new system municipalities are obliged to
put the contract for operation of waste collection and disposal out to ten-
der, with municipal and private companies freely competing under provi-
sions of Public Procurement Law (‘cheapest wins’). This disappointed the
municipalities whose budgetary institutions or limited companies had had
a monopoly (or very large share of the market) on waste collection and
waste disposal services as their existence was threatened by the potential
entry into the market of new, aggressive private sector competitors with
access to foreign capital and who would be able to set loss-making prices
for the first few years in order to gain market share. However, industrial
waste, which is economically profitable, has not been handed over to
municipalities. All in all, the reform is controversial and has been subject to
widespread criticism from private waste management companies, property
owners and citizens (lower quality of service in the transitional period),
resulting in political tensions and conflicts.

12.6 EpucatioN

In the communist period the Polish education system shared the charac-
teristics of the Soviet system—strong centralisation, politicisation and an
ideological orientation. The size of the non-state education sector was
negligible owing to the government’s negative attitude to private owner-
ship and fear of losing control over the ideological message (Dolata 2005).
The decentralisation process started with the transfer of kindergartens to
municipalities in 1990 and ended in 1999 with the transfer of secondary
schools to the newly created counties. Currently, the Polish education
system is decentralised to a degree rarely seen in Europe (Herbst 2012).
The biggest problem affecting Polish education is a dramatic drop in
the number of children and young people in schools. At the local level
there is a need to adjust the number of schools to take account of the
declining number of students (this is often achieved by closing schools)
and the increasing costs of education. During the period 1999-2013 the
number of primary schools in Poland decreased from 15,986 to 12,682 (a
20.6% decrease), whilst over the same period public expenditure on edu-
cation in Poland increased from 115 to 225 billion euros (a 96 % increase).
A relatively new trend is the ‘outsourcing’ of municipal public schools—
the transfer of responsibility for maintenance and running schools from
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local governments to non-profit-making associations of parents, private
foundations or religious congregations. In these cases the municipal-
ity subsidises schools (at a level comparable with a subsidy of municipal
schools) and has a very limited regulatory role with respect to organisa-
tion and staffing. At first, the use of this kind of external provision was
mostly confined to small, rural schools in poorer municipalities and was
used mainly as an alternative to school closure. The Education System
Act of 12 February 2009 states that in Poland only public schools with
70 or fewer pupils can be transferred to external providers and that such
transfers require special approval from the Superintendent of Education.

In recent years, however, demographic changes (declining student
numbers) and financial restrictions on local governments have led to out-
sourcing of schools in larger cities, often in the face of conflict with teach-
ing staft, parents and local communities. To avoid the legal restrictions
on transfers (see above), the municipal school is formally closed and the
next day a new, non-municipal school is opened in the same building, usu-
ally with the same pupils and teachers. Another reason outsourcing causes
social tensions is that ‘outsourced’ schools usually offer better conditions
for learning than municipal schools and therefore attract pupils from
municipally run schools in the district, resulting in these schools feeling
that their existence is threatened by the outsourcing process (Table 12.2).

In recent years there has also been a significant increase in the number
of Catholic kindergartens and schools, from 465 in 2000 to 585 in 2011,
but they remain a small proportion of the total number of schools and
kindergartens (more than 37,000) in Poland. The number of students in
Catholic schools in the 2011-2012 academic year exceeded 58,000 but
this is still less than 1.5% of the total; the increase in the number of stu-
dents in Catholic schools should be set against the overall decrease in
student numbers (GUS 2014). Catholic schools in Poland are generally
thought to provide a moral education as well as having high academic
standards; however, at present they are too small a fraction of the total
to provoke ideological conflict about the extended role of the churches
in ‘secular’ education system and the political parties are not particularly
interested in this ideologically sensitive field.

Transferring schools to non-public operators helps municipalities to
reduce public expenditure on education. Schools which are not run by
the municipalities are still obliged to follow a curriculum approved by the
Minister of Education. Some of the main negative aspects of outsourc-
ing are the lack of a legal requirement for municipalities to conduct an
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efficiency analysis in relation to school closures, ambiguity in the regula-
tions surrounding school transfer and the lack of clear criteria for selecting
operators to run outsourced schools (Szescito 2014).

12.7

The transformation of the healthcare system in Poland took place in 1999,
almost 10 years after the political and economic breakthroughs of 1989
and 1990, as part of the second wave of territorial-administrative reforms.
The introduction of new rules for financing healthcare was based on the
Universal Health Insurance Act, which was passed in 1997 and came into
force in 1999. This Act introduced significant changes to the healthcare
system. Sixteen regional health funds corresponding to the new adminis-
trative divisions became the main commissioners of public health services
(Kolwitz 2010). The decentralisation of the healthcare system also meant
that most hospitals (ownership of infrastructure and responsibility for
managing the service) were transferred to counties and regional govern-
ments (Suréwka 2010).

During the first years of the new system a lack of funding exacerbated
the healthcare crisis and people were quick to blame decentralisation for
the problems. In 2003 new legal and organisational changes were intro-
duced which meant recentralisation of financing and the creation of a sin-

HEALTHCARE

Table 12.2 Comparison of public and non-public education in Poland

Feature

Public

Non-public

Operator of school

Costs to students
Recruitment

Financing

Teacher’s Charter (sets out
rights and working
conditions for teachers)
Eligibility for cost-free
handbook from the Ministry
of Education

Local authorities or
central government
Free of charge

The principle of
universal accessibility
Local government
budget

Applies

Yes, if not chosen—
other books financed
by the municipality

Foundations, associations,
private companies, churches
Free of charge or tuition fees
Principles are laid down in
the school statutes

Local government budget
and tuition fees

Does not apply

Yes. If handbook from
Ministry not chosen by
teachers — other handbooks
financed by the municipality

Sonrce: Authors
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gle National Health Fund with 16 regional offices. Kolwitz (2010) argued
that the retreat from the 1999 reform had negative consequences for the
system, pointing out that the new system was not allowed to stabilise, and
that the planned second stage of the reform programme—the introduc-
tion of private health insurance schemes—had not been implemented.

Currently healthcare services in Poland are commissioned by a public
body, the National Health Fund. Delivery of services is organised at three
levels of administration: region, county and municipality. Decentralisation
of healthcare made local governments responsible for managing hospital
budgets. In many cases the money hospitals receive from the National
Health Fund does not cover the full cost of providing services, and local
and regional governments are responsible for making up for the shortfall
or managing the service to avoid such a shortfall. Revenue from the sys-
tem of health insurance is not sufficient and so healthcare institutions are
getting deeper into debt. Commercialisation and partial privatisation of
public hospitals are now much discussed in Poland, but it is politically and
socially very controversial and is proceeding at a moderate pace. By the
end of 2013 only 169 of 924 public hospitals had been transformed into
limited companies, most of which are still controlled by local and regional
governments (PMR 2014).

The rapid development of private healthcare is based not on privatisa-
tion of large public hospitals but on an expansion in the number of private
medical practices (especially dental practices), pharmacies and compact
hospitals and clinics (Dziubinska-Michalewicz 2004 ). Public opinion in
Poland is that the standard of care is better in the private sector than the
public sector. There are long waiting times for specialist medical services
in the public sector; however people on lower incomes often cannot afford
private medical care as the National Health Fund offers only very limited
co-financing for most of the services provided by the private sector.

12.8 PERSONAL SOCIAL SERVICES

In the early 1990s steps were taken to decentralise social care. The reor-
ganisation of the system was not simply politically motivated; it was also
based on the belief that social needs should be diagnosed and met at the
local level. The 2004 Social Assistance Act specified that municipalities
were responsible for providing shelter, food and clothing for people who
needed them, for payment of benefits, for social work services and organ-
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isation and provision of care services. The counties organise social assis-
tance centres for children and young people with intellectual disabilities
as well as special educational centres, social welfare homes and crisis inter-
vention centres.

Personal social services in Poland can be provided in the user’s own home
or in special homes and institutions offering residential care. Residential
care homes for the elderly may be managed by local government units,
the Church or by other religious organisations, NGOs or private indi-
viduals. The Catholic Church is a very important provider of personal
social services. Of the 782 residential care homes for elderly or disabled
people in Poland, 580 (63,960 places) are run by local government and
202 (13,400 places) by non-governmental bodies. In the vast majority of
cases these are religious orders and congregations, some of which have a
tradition of providing such services which goes back many decades and
was unbroken even during the Communist period (Grabusiriska 2013).
The Catholic Church manages over 200 hospices, more than 300 orphan-
ages, almost 2000 family counselling services, 40 centres for addicts and
over 3,000 different local charitable institutions.

A positive aspect of the personal social care system in Poland is the
cooperation between the state and NGOs. The Public Benefit and
Volunteerism Act passed on 24 April 2003 enabled public services to be
outsourced to NGOs and this has resulted in NGOs working in partner-
ship with local authorities to meet the needs of society. NGOs are active in
promoting a healthy lifestyle, fighting against addiction and coordinating
assistance for people with specific needs. The dynamic activity of NGOs is
often seen as a form of ‘social capital’ and is regarded as a remarkable sym-
bol of the positive shift which has taken place since the end of the socialist
period. NGOs have undoubtedly had a substantial impact, but often the
effects of the activities of the non-profit sector remain outside the reach of
government evaluation.

12.9 CONCLUSIONS

In Poland the evolution of local public service provision has followed a
different development course from that taken in most of Western Europe,
yet perhaps somewhat typical of central and eastern European countries.
The starting point in 1990, at the beginning of a complex political and
economic transformation process, was a centralised system dominated by
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state-owned providers. In early 1990s there was a very strong political
impetus for privatisation as two important political parties, the Freedom
Union and Liberal-Democratic Congress made the ideological case for it.
The subsequent changes to the governing coalition have had little impact
on the discourse and ideological consensus on privatisation. The post-
Communist left-wing coalition continued with liberalisation and privatisa-
tion when it was in power between 1993-1997 and 2001-2005. Only the
smaller, radical parties of both left and right have opposed privatisation
from different perspectives (a general rejection of ‘market principles’ in
the case of the former; opposition to foreign investor involvement in the
case of the latter).

For many years the international discussion about new public manage-
ment (NPM) was absent from Polish political discourse. Modernisation,
‘Europeanisation’ and ‘catching up with the West’ were intellectually
and rhetorically identified with support for free markets, private own-
ership and encouraging foreign investment in all sectors of industry
and services. The availability of EU funds after 2004 encouraged many
local governments to institute ambitious investment programmes which
resulted in higher public debt. The international economic crisis had a
less negative effect on GDP growth in Poland than in other central and
eastern European countries; nevertheless, central government imposed
new financial restrictions on local authorities to avoid growing public
deficit. If local governments have to cut current expenditures in order to
have funding for investment in 2014-2020 EU perspective, they can stay
open for privatisation of public utilities and outsourcing of public ser-
vices. Public control and democratic responsibility are becoming issues
of public debate mainly because of the development of dynamic, urban
grassroots movements and the rise of a new generation of left-wing
activists who are contesting the perspective of the traditional political
parties. In the face of an uncertain political and economic future public
support for liberalisation and privatisation seems to be weaker than 10
or 20 years ago, but the future of local public services in Poland is far
from being clear.

NOTE

1. Under Polish law an ‘association’ is a membership organisation with inde-
pendent legal status, whereas a ‘foundation’ is a legal entity based on prop-
erty dedicated for specific purpose.
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CHAPTER 13

From Municipalisation to Centralism:
Changes to Local Public Service Delivery
in Hungary

Tamas M. Horvith

13.1 INTRODUCTION

Over the last quarter of a century the system of local government in
Hungary has passed through several phases, from ‘Goulash commu-
nism’, through radical system change, to crises and ‘illiberal democracy’.
A cross-sector analysis of developments in Hungary may provide a rela-
tively extreme example of recent trends in the development of local gov-
ernment and local services in Europe; countries are trying to implement
clearly defined models, notwithstanding the obstacles they encounter. The
basic research! underpinning this study is intended to provide a more or
less complete account of developments in management of local services
including public works and social services.

This chapter offers an account of policy in various sectors based on
central and eastern European research on transition (Baldersheim et al.
1996). It also follows explanatory studies of the collapse of state com-
munism and crisis studies (Hajnal 2014; Hajnal and Rosta 2014) of the
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recent turn in the development of the country. Additionally, it offers a
special assessment of remunicipalisation (Hall 2012; Pigeon et al. 2012;
Water Remunicipalisation Tracker 2013) and the re-emergence of munici-
pal corporations (Wollmann and Marcou 2010).

13.2  StarTING CONDITIONS (PERIOD TO
THE LATE 1980s)

During the 40 years of communist the state had a monopoly on the provi-
sion of public utilities and communal services in Hungary. Large national,
urban or county council monopoly enterprises fulfilled these functions.
The state operated utility services through public utility companies, which
it both owned and ran (at national level for electricity; typically at regional
level for water and sewage services and at local council level for solid waste
services, district heating, park maintenance and public cleaning services).
These firms had independent budgets. Council budgets contained only
subsidies for their companies; however, public utility companies were
under the strict control of the territorial committees of the Communist
party, in the same way that local councils were. In this way, the administra-
tive party hierarchy brought about the integration of communal political
will.

Personal public services were provided by local budgetary institutions
whose income and expenditure were incorporated into the local budget.
The whole system was centrally financed. All citizens had a right to free
education and healthcare; however, users had to pay after additional ser-
vices. The relatively low prices led to excessive demand and permanent
shortages at several levels of provision. Local responsibilities for primary
and secondary education and healthcare were wide-ranging. Social care
services, especially personal care services, were paid by the social security
until 1984, after which they were centralised by the state administration.
Local councils were involved in the administration of care for the elderly
and childcare as they maintained the institutions providing these services.
At the end of the 1980s there was a series of economic and political crises.
In Hungary, in contrast with most eastern and central European countries
(Horvath 2007), there was no distinction between political municipalisa-
tion and functional municipalisation during this period. The first free local
elections were linked to the establishment of a genuinely new system of
local self-government. Municipalities were handed much wider responsi-
bilities and a new financial mechanism was established.
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13.3  SystEm CHANGE (EARLY 1990s)

The new Local Government Act was one of the first laws passed by the
freely elected parliament. Municipalities were given responsibility for
a fairly wide range of services. Infrastructure services—the provision of
drinking water, public lighting, solid waste management, the maintenance
of roads and cemeteries—became an exclusively local responsibility. Urban
local bodies were also made responsible for public transport, sewer sys-
tems and district heating. Municipalities were also made responsible for
kindergarten education, primary education, basic healthcare and basic
social services for the elderly. Cities had additional responsibilities, namely
for secondary schools, basic hospitals and specified care homes for the
elderly. The legal solution of discharging tasks ensured the equality of
settlements. However, in spite of the fragmentation of small settlements,
their functions were very wide and expensive. Initially budget instruments
were to follow the breakdown of responsibilities stemming from the dis-
charging of tasks.

At the same time there was a radical privatisation in the production and
services sectors, led by the State Property Agency. The role of the counties
was reduced significantly and most county-owned companies were sold to
private investors.

In the 1990s various international programmes (PHARE, USAID,
British Know How Fund, World Bank programmes, Soros Foundations
OSI, and pre-accession EU support programmes such as ISPA and
SAPARD) focused on the development of democracy or the provision of
public services at the local level (Horvath 2007) were implemented. For
instance, a countrywide network of integrated landfill sites for solid waste
was established with the support of USAID and ISPA.

The transformation of the utility sector (Fleischer 1993) began in the
early 1990s. The first step was the restructuring of state monopolies. This
meant that the companies providing monopoly services were audited then
transferred from state ownership to local government ownership. At this
point the former budgetary companies were transformed; they were made
subject to company law although all their shares remained the property of
municipalities. At this stage there was also a division of assets; some were
sold (fully privatised), but in some cases it was considered more beneficial
to retain them in public ownership and in these cases a minority stake
would be sold (partially privatised), or the asset would remain wholly pub-
licly owned.
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In Hungary there was extensive fragmentation of former state-owned
water companies. During 1991-1992 around 400 local government ser-
vice organisations and five state-owned regional companies replaced the
previous five national and 28 regional companies. In contrast solid waste
management services were integrated on a scale which produced entities
capable of operating services economically. In the case of district heat-
ing services, 290 local heat generation and distribution companies were
transferred to 103 urban local governments (Horvath and Péteri 2004 ).
The restructuring process included the establishment of semi-independent
regulatory authorities for the energy sector (gas, electricity, district heat-
ing). In other services central state offices or municipalities were respon-
sible for operational oversight and had some powers to regulate the prices
charged to users.

There was a far-reaching decentralisation of personal public services.
The main features of the process were as follows:

(1) The role of the non-governmental organisation (NGO) sector in the
provision of social services increased.

(ii)Churches and private charitable organisations once again became
providers of social care, secondary schools and to a lesser extent,
initially, elementary schools.

(iii) The terms of operation of state-owned and municipal institutions
were also changed, allowing for the spread of sector-neutral financ-
ing and quasi-market practices.

After this preparatory phase the liberalisation process was extended
and intensified. This phase started around the middle of the 1990s. In
the public utility sector it led to privatisation. In the area of electricity,
after restructuring the industry and service delivery relationships of own-
ership became different. It means that productivity, maintenance of the
distribution network and service provision were divided. The Hungarian
Electricity Board became a commercial company (MVM) but remained
state-owned. Shares in the six regional electricity trade companies were
sold to three big investors, the German companies RWE and E.on and the
French company EDF. By law the state retained 25% of shares plus one
vote in gas distribution companies. The Budapest Gas Works, tradition-
ally linked to the capital, remained partially owned by the Budapest city
government after the transition.
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Personal public services, especially care for the elderly, were increasingly
outsourced to not-for-profit organisations. There was a dramatic increase
in the number of civil sector organisations during the transition; in 1997
there were 430 civil organisations per million inhabitants in Hungary;
the Czech Republic had the second highest figure for the east-central
European region, with 400 (Civic Atlas 1997).?

13.4  FurTHER TRANSITION (MID-1990s
TO MIDp-2000s)

By the middle of the 1990s the transfer of state-owned core assets to local
governments was complete. This was followed by two parallel develop-
ments. A proportion of the transformed companies were privatised. There
were at least three good reasons behind the decision to seek to privatise
public companies. Firstly, privately owned companies seemed to be more
efficient than public sector organisations. Secondly, a price competition
arose due to the privatisation tender (which includes consumers’ pric-
ing formulae for a longer time period). Thirdly, private providers became
operators of that services for which local authorities were responsible. On
the other hand, in the 1990s and 2000s large western European energy,
water, and waste companies were ready to enter the newly open, regulated
markets. In general, these companies acted in their own interests and ulti-
mately their shareholders’ interests. The whole EU pre-accession process
very much supported this process.

Other companies were not privatised and the reasons for this ‘failure’
were varied. The most commonly mentioned main reasons for not pur-
suing privatisation were as follows: First, the fees paid by consumers did
not cover costs, and subsidies were not defined clearly and normatively in
advance. Second, privatisation would have involved selling the infrastruc-
ture as well as the right to operate the service. The strategy of separat-
ing maintenance of network infrastructure and operation of the service
was intended to motivate service providers to improve efficiency. The
companies which remained in public hands were nevertheless radically
reorganised to improve their effectiveness and efficiency.

It is hard to say that high or low level of privatisation is concentrated
on one type of service or another type. Indeed, the particular model
depended on municipality policy. In the water sector different local gov-
ernments pursued very different policies. Some of them even sold off core
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local assets, such as pipe networks, whereas others retained ownership of
infrastructure and regulated the activities of service providers, including
setting prices. There are also cases where there was a shift in local strategy
after the failure of privatisation. In the city of Szeged outsourcing of water
supply initially led to dramatic increases in the cost to consumers creating a
scandal, and the municipality was compelled to re-commission the service
on a completely different basis. Under the new contract the service was
much more tightly regulated by the municipality than it had been before.

13.5  Tue Errect oF Crises (2005-2010)

In 2005-2006 Hungary faced a severe financial crisis. Restrictions on
overspending on social services became clearly visible to the public.
Decentralisation of school maintenance for every settlement including the
very small ones seemed to be unsustainable. Some hospitals operated by
smaller town authorities had to be closed in spite of demonstrations by
local residents. In addition although 63% of care homes for the elderly
were maintained by local government institutions, 17 % by churches and
20% by NGOs, the previous arrangements for sector-neutral financing
and regulation were changed. Experts have been talking about the re-
emergence of state dominance in service provision (Gyekiczky 2009) since
this period. Budgetary institutions under state direction have been given
exclusive contracts to deliver public services at the expense of NGOs and
commercial bodies.

An approach to coping with the financial crises which was specific to
larger, urban municipalities was the establishment of integrated institu-
tions to provide personal public services. Similarly, municipally owned
companies were reorganised as holding companies. Some remunicipalisa-
tion took place in the early stages of this period. The effect of financial cri-
ses was the integration of public service provision in order to save money.

From 2010 a clear trend towards greater public control over services
was evident. First, larger municipalities and then the central government
started to buy back shares in the privatised companies providing public
services. The motivations for doing this were to control the increase in
costs to service users directly and to limit investors’ profits.

Municipal owners started to transform the companies that were still
in public hands into multi-utility companies. Multi-utility holding com-
panies were established from single utility-based municipal companies to
exploit the potential for synergies. At the same time ‘in-sourcing’ emerged
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as an alternative to the universal preference for outsourcing which had
previously prevailed. This development was not independent of the
changes in the EU legislation on the provision of general economic (and
non-economic) services. The changes to municipal corporate governance
which are occurring in Hungary (Grossi and Reichard 2008; Grossi and
Thomason 2011) appear to be similar to increase municipal proportion
is some of the other European countries. However, one difference is that
the legal environment changed in a more radical way. The stages in the
development of companies which were originally under municipal owner-
ship are shown in Fig. 13.1.

At first, in Hungary the privatised public service providers tended to be
owned by foreign investors, that is, western European groups of monopo-
listic providing companies, such as the German companies RWE, E.on,
EnBW, the French companies GDF and EDF and the Italian company
ENEL in the energy sector; RWE, BerlinWasser (German companies),
SUEZ, Veolia (French companies) in the water sector and ASA (Austrian
company) in waste services. There are crucial differences between remu-
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Fig. 13.1 Development scheme of municipality-owned companies in ECE
(Somrce: Author)
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nicipalisation and nationalisation. The Hungarian government from 2010
placed focused on the change of ownership structure. Developments in
Hungary, which represent a rather extreme approach to addressing the
challenges facing Europe, may illustrate the key challenges. The main
characteristic of developments in the 2010s was the emergence of gov-
ernmental opposition to privatisation. This is illustrated in Fig. 13.1 by
bidirectional arrows (<).

13.6 AN ILLiBERAL TURN

A factor specific to Hungary is that in 2010 and 2014 national-
conservatives won the elections, gaining a two-thirds majority in both the
national parliament and most of the city assemblies. Prime Minister Viktor
Orban argued that private companies had abused their dominant posi-
tion by overcharging for their services and stated that the conservative
government wanted to buy back their shares. This was one of the key
motivations for changing the political system (Hajnal 2014) and market
relations, including public service provision. Paradoxically the national-
conservative ideology includes a preference for state-centred solutions to
all social and economic problems. The market-oriented strategy of previ-
ous governments shifted to a state-centred defence of what the national-
conservatives considered the national interest.

The process of democratisation was restricted under the national-
conservative government from 2010. The electoral system was changed
at both national and local level in order to make it easier for governing
parties to win a majority. The new regimes neglected the need for a bal-
ancing of powers. The majority of members of the constitutional court
and ombudsmen were replaced. The judicial system was reorganised in
order to fire leading judges. Quite a few of the laws passed were applied
retrospectively.

A law was passed which fundamentally changed the constitutional set-
tlement in Hungary and affected the institutions of liberal democracy. It
was quickly amended on several occasions to suit the majority party. Power
has been concentrated in the hands of the executive, by weakening the
constitutional court and the ombudsmen and by firing the leaders of the
higher courts throughout the country. Freedom of religion and the activi-
ties of non-historical churches have been restricted. Most of the results
of the decentralisation that took place during the transition process have
since been eliminated. According to Orban, an ‘illiberal democracy’ is to
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be established. The term was taken from a symposium in the July issue of
the Journal of Democracy (Hajnal and Rosta 2014: 3). According to inter-
national observers this so-called “illiberal democracy’ is based on violations
of the rule of law and basic democratic values (Tavares 2012).

The local government system has become extremely centralised. County
government offices have been strengthened and newly established district
offices are now subordinate to them. Some important public services are
provided at this level, such as basic and secondary education. Maintenance
of public schools used to be a municipal statutory obligation, but now it
is not. There is in fact no mechanism of civil control over the education
system. County governments have lost their remaining service-provision
functions. The institutions which they used to maintain—social care
homes, hospitals, and specialist schools—have been brought under cen-
tral government control. Regional development has also been centralised.
District administrative offices have taken over most of the bureaucratic
work of mayors’ offices. By 1 January 2013 the average urban government
had lost one-third of its public servants; these workers have become ‘state
servants’ and the infrastructure and equipment they used (rooms, com-
puters, office furniture) became central government property.

In general, central government plays a very active role in determining
the economic framework for public utility service provision in Hungary.
From 2010 onwards several measures were taken to centralise profits from
the energy, water and waste sectors and other public utility sectors (funeral
services, park maintenance, chimney-sweeping services). Providers are
now burdened with a central tax levied on public utility networks. They
are required to cut the prices charged to users and a new supervisory
fee has been introduced to fund an administrative regulatory authority.
Originally, municipal utilities were exempted from some of the taxes, but
this is no longer the case and the financial burden on municipal utilities is
now heavier.

Recent parliamentary acts relating to service provision clearly state that
newly built infrastructure must become the property of municipalities or
the state, although private companies may be given the right to operate
services. It is central government policy to buy back shares in companies.
However, the banks believe that the risks in these transactions are too
high and they are reluctant to participate in such credit agreements. This
means that in practice the municipalities have to pay, and hope to recover
the cost from expected future profits. The cost of maintaining infrastruc-
ture should be covered from user charges although tariffs are set directly
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by parliament and the government notwithstanding real cost calculation.
National legislation has been crucial to remunicipalisation. The aim of the
national government seems to be to transform public utilities into not-for-
profit services. The role of municipalities in this process has not yet been
determined.

13.7  CHANGES IN PUBLIC SERVICE PROVISION

For reasons specific to Hungary there is currently a movement by towns
towards establishment of unified companies as municipal holdings in order
to gain more direct power over the operation of public services and infra-
structure. Although the early experiments with this model took place a rel-
atively long time ago, their popularity increased after the recent period of
international crises and especially under the present government. Today,
corporations of this type are operating in half the large- and medium-
sized cities. They are municipally owned conglomerates (holding compa-
nies) controlling diverse service-provision companies. Their governance
structure belongs to one of two different types, strategic or operational
holding companies, depending on activities and rights to influence. The
governance structure also has implications for human resources, internal
structure, and so on.

Does municipal corporate governance matter compared with remunici-
palisation? Yes it does, because the former is an extended form of company
governance for non-privatised local service providers. Its position was sta-
bilised when it was granted exclusive rights to provide public services in a
particular municipality or area.

In the second stage of the whole service management transformation
process, central government started to take ownership of utility compa-
nies formerly owned by private investors or municipalities with the aim of
establishing a huge, state-dominated, non-profit-making organisation to
provide some of the public network service functions, such as waste man-
agement, central heating and gas and electricity services.

Centrally ordered cuts in tariffs for household energy, solid waste and
similar services are about 25% on average. Direct regulation of user fees
for utility services has been one of the key policies of the Orbin govern-
ment. This popular policy (according to the government, it ‘decreases the
burdens on families’) also became a central feature of the manifesto for
the 2014 elections and was highly successful in winning support for the
nationalist right-wing in the general EU and local elections.
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13.8  ADMINISTRATIVE CHANGES IN THE DELIVERY
OF WELFARE SERVICES

There was also administrative change in all the main fields of welfare provi-
sion in Hungary. Initially, a very decentralised system emerged following
the transition from socialism. Since then signs of a gradual return to a
more centralist, bureaucratic model of control have emerged, mainly due
to under-funding. However, the centralisation of social care, education,
and health in the 2010s also brought about radical changes at the level of
the providing institutions. The contrast between the current regime and
the regime of 1990 is extreme.

In social care services the decentralised model which emerged after
1990 meant that local governments had wide responsibilities in the fields
of personal social care and social benefits. As a whole, of course, it was a
mixed system. Social insurance and unemployment benefits were admin-
istered by centrally managed agencies. Municipalities were responsible for
means-tested benefits, child protection and personal social care. In the
1990s a block grant system was introduced; this was later replaced by a
model in which more and more funding was earmarked for specific pur-
poses. The sphere of central government responsibilities was widened by
the public administration reforms of 2011-2013. The use of earmarked
grants has spread and this has reduced the role of alternative (non-state)
forms of service delivery.

As Table 13.1 shows, the operation of residential care homes has
been centralised since the beginning of 2012. The proportion of places
managed by local governments decreased from two thirds to one third.
Apart from the central government, churches, especially the so-called his-
toric churches, were well placed to benefit from these reforms. Historic
churches such as the Catholic and Protestant churches have better posi-
tions from the point of view of budgetary grants. Institutions managed by
churches have an advantage over care homes managed by other providers.
These rules were formalised in the electoral term which began in 2010.

Basic and secondary public education was transferred to the central
government in Hungary at the beginning of 2013. A huge budgetary
institution has been established to act as a maintenance centre for schools.
Municipalities have lost their influence over schools. Schools operated and
controlled by the central government have lost their organisational and
budgetary independence; the school directors do not have influence over
human resource management or economic rights. The central institution
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Table 13.1 Places in residential care homes in Hungary, 2006-2012

Operated Total Local Church ~ Non-profit For- Central

by Year  [figure (%)] government profit+others government

2006 87,479 59,091 (68%) 9,078 17,996  97+50 1,167
(100%) (10%)

2008 89,771 58,802 (66%) 12,167 17,573 107 1,122
(100%) (14%)

2011 93,079 56,566 (61%) 16916 18,223 307 1,067 (1 %)
(100%) (18%)

2012 93,436 30,720 (33%) 17,358 18,278 217 26,863 (29%)
(100%) (19%)

Source: Sziligyi (2014: 264), based on KSH (Central Statistics Office)

has a staft of around 130.000 (KLIK 2014) involving an overwhelming
majority of teachers and other employees in state sector education. The
maintenance of almost 3,000 schools has been centralised. Municipalities
remain responsible for maintenance of buildings in schools with a catch-
ment area population of over 3,000, but in smaller municipalities even
this option is restricted. Of the non-state players only historic churches
have increased their maintaining position from 21 % of grammar schools
in 2003 to 37% in 2013.

In 2012 specialist healthcare (inpatient, integrated outpatient, and
independent outpatient specialist care) became a state responsibility.
Legislation was passed making hospitals and outpatient care institutions
owned by county governments and the healthcare institutions operated
by the Budapest municipal government as property of the state. Then
the state took over inpatient and outpatient specialist care institutions
owned by municipal governments. Hospitals managed by the munici-
palities were also brought under a central administrative organisation
in the same year. Only 12 out of 112 municipal and county hospitals
remained as local budgetary institutions. The total number of hospitals
in Hungary is 174. The official explanation for the reorganisation was
a lack of financial resources. A model based on state-owned providers is
expected to respond better to patients’ needs and ensure that the health-
care system is financially sustainable. The original aim of the reforms was
to manage patient pathways much more efficiently, something which has
not been achieved yet.
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13.9 CONCLUSION

Several policy initiatives currently being implemented in Europe are likely
to result in remunicipalisation and municipal corporate governance. One
is public (based on local democratic control and/or social control), the
other is central administrative (bureaucratic). Figure 13.2 depicts the
stages described in Sects. 13.5, 13.6 and 13.7, namely

— remunicipalisation: returning services to municipality control in a
public or administrative, bureaucratic way;

— re-emergence of municipal corporations in a public or administra-
tive, bureaucratic way.

The relatively extreme Hungarian case from 2010 means something
special in this process, namely quite a strong campaign against private
organisations being given responsibility for the provision of public ser-
vices. It means not only sector policies, but direct political measures
influencing the market of public utility services. Some of the measures
which have been implemented in Hungary—specific taxes, central admin-
istrative regulation of prices and legislation to compel providers to cut

public solutions

remunicipalisation

—— municipal corporate
government

NH dSVD

administrative bureucratic measures

Fig. 13.2 Basic types of recent public service management initiative and their
movement in the case of Hungary in 2010s (Source: Author)
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prices—run completely counter to the regulatory principles and instru-
ments permitted in a contemporary liberalised market. Developments in
Hungary provide an example of overemphasis on administrative-bureau-
cratic problem-solving focused on de-municipalisation rather than simply
remunicipalisation.

In summary, remunicipalisation (returning responsibility for service
provision to public hands) and municipal corporate governance (munici-
palities hold a controlling stake in private provider companies) have both
a public and a more administrative meaning. The Hungarian case repre-
sents an extreme example of particular interest-based voluntarism, because
in Hungary there has been a move towards massive state intervention
at the expense of public civic solutions. It is not yet clear what the final
goal of the current policy is, whether there will be further nationalisa-
tion or directed re-privatisation. Very radical centralisation has taken place
in Hungary, destroying the relatively liberal system of local government
which was established in 1990. However, the motivation for this policy
seems to be different in infrastructure services and personal social services.
Developments in infrastructure services seem to have been determined
mainly by economic factors, whereas the changes in education and social
care were driven to a greater extent by ideology.

NOTES

1. In the framework of the MTA-DE Public Service Research Group. The
study is also sponsored by project OTKA no. K101147.

2. The corresponding figures for other European countries are 470 (Germany),
380 (Spain), 1070 (Austria), 1210 (France) and 1940 (Sweden).
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CHAPTER 14

Local Government and Local Public Services
in Croatia

Ivan Kopric, Anamarija Musa, and Vedran Dulabié

14.1 INTRODUCTION

Croatia is a relatively small country that became independent at the begin-
ning of the 1990s, after the violent dissolution of socialist Yugoslavia. The
position of the local government during socialism was fairly strong, but
local government was not a democratic institution because the system
was controlled by a single political (communist) party. Although the selt-
management doctrine weakened state control and introduced some sort
of citizen participation (self-management), building a democratic state in
post-Yugoslav Croatia was not an casy task. The transformation was pro-
found and entailed political, economic, and social reforms.

In spite of the influence of new public management (NPM) doctrine,
the European Union’s (EU) liberalisation and privatisation policy and the
cfforts of domestic private sector players, the Croatian public sector is still
strong and able to provide a wide array of services to its citizens. Although
privatisation has taken place in many sectors and services, there remains a
vigorous public esprit de corps. Private sector involvement in the provision
of local services appears to be developing gradually, with cautiousness that
enables careful weighing of the advantages and risks of privatisation.
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This chapter analyses the development of local government in Croatia,
as well as developments in the provision of local public services. The social-
ist period is compared with developments after 1990. Special attention is
devoted to modalities of public service provision at the local level, and to
the status of local social services (care for the elderly, education, healthcare).

14.2 Locar GOVERNMENT IN CROATIA

A system of local government began to be established in Croatia in the sec-
ond half of the nineteenth century, mainly following the German model.!
In the period between the two world wars, the system of local government
was based on the French model of a unitary, centralised state. Socialist
Yugoslavia, created after the Second World War, was organised as a fed-
eral state consisting of six republics with considerable autonomy. The frag-
mented territorial organisation was consolidated in several waves of reform,
starting in 1955. At the end of socialist period, local units in Croatia were
large, monotypic communes, with an average of 42,000 inhabitants.

After independence the commune structure and its local institutions
were retained. The 1993 reform introduced substantial changes. A two-
tier local governance system with towns and municipalities at the lower
tier and counties at the second tier was established. Territorial organisa-
tion became fragmented since the number of units was quintupled. Local
scope was narrowed, and local finances reduced—the whole system was
centralised.

The first attempt to decentralise the country happened in 2001 and
applied to education, social care, healthcare and firefighting. The frag-
mented structure of local government and lack of capacity meant that only
counties and 33 towns were able to take over these services. A significant
part of the budget for these services still comes from the central budget,
indicating that local revenues are limited. In 2013 local and county budgets
made up about 17 % of overall state expenditure.? In 2009 direct election of
mayors was introduced. There has not been any other significant change to
the local government system, even after EU accession in July 2013.

At present, local government consists of 576 units (128 towns, 428
municipalities and 20 counties). The vast majority of local units (80 %;
446) have fewer than 5,000 inhabitants. They all employ about 42,500
local civil servants compared with the roughly 210,000 civil servants paid
from the central state budget. About 26,500 local civil servants (62 %)
work in local social and other institutions (kindergartens, libraries, cultural
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institutions, etc.). In 2008 local communal companies (190) employed
about 30,000 employees.? However, some of the communal utilities have
been liberalised and separated from communal companies during the har-
monisation with EU standards.

The main characteristics of the current Croatian system of local govern-
ment are fragmented territorial organisation; rather limited administrative
and financial capacity of most municipalities; a relatively weak county level
with counties of 175,000 inhabitants on average; slow adjustment to EU
standards; generally low capacity to apply for EU structural funds; and
problems with transparency and corruption.

14.3 DEVELOPMENT OF PrOVISION OF LocAL PUBLIC
SERVICES

Local Public Services Before 1990

During the socialist period communes had substantial decision-making
autonomy and very wide responsibilities; they received a high propor-
tion of public revenues and were responsible for a correspondingly high
proportion of public expenditure (more than 40%). There was weak
inter-municipal cooperation in the form of ‘communities of communes’.
Official ‘communal doctrine” was that the commune was the basic politi-
cal unit and component of the ‘self-management system’. The commune
was responsible for almost all public services,* social welfare, employ-
ment opportunities, provision of cheap housing, leisure, and many oth-
ers. Formally, there was a high level of citizen and worker participation
in local politics and because of this communes were genuinely autarchic,
very powerful political units by the end of the socialist period.

In the 1945-1990 period the two main forms of legal entity involved
in the provision of local services were public institutions for not-for-profit
services, and public companies for other services, mostly utility services.
The private sector had limited influence. In the first part of this period
(1946-1950) local companies and public institutions were regarded as
state bodies. After 1950 they were transformed into self-management
organisations (Pavié 2001).

In general, the main reforms of public services, including local services,
were related to the constitutional and legal reforms reflecting the turn
towards self-management, ‘social ownership’ and weakening of centralisa-
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tion. In the period 1950-1953, ‘workers’ committees’ were introduced
as a form of management for public companies and public institutions. In
1954 separate communal companies were introduced to provide ‘com-
munal services of economic nature’ (water, sewage, urban traffic, cleaning,
gas, electricity). Social welfare was underdeveloped due to the doctrine of
‘social welfare automatism’ which held that social problems would auto-
matically disappear as economic progress brought about better living con-
ditions (Puljiz et al. 2008).

During the 1960s communal services were under local jurisdiction:
communes had wide statutory powers to regulate the provision of com-
munal services. Both the establishment of separate social welfare centres
and decentralisation in social services were gradual.® Where such centres
did not exist, social services were the responsibility of special administra-
tive departments of the communes, ‘social protection departments’ (Puljiz
et al. 2008).

In 1974 a special type of ‘organisation for the accomplishment of tasks
and provision of services of special social interest” was introduced for com-
munal services, amongst other sectors. The management structure for these
organisations included service users and employees. Prior to the enactment
of the Law on Communal Services in 1979, local representative bodies
had been in charge of determining the list of communal services to be per-
formed by local communal companies (e.g., the city of Zagreb had a list of
19 services in 1975). The ‘self-managing interest community’ was a special
mechanism for giving citizens and service users influence over local and
public services and protecting their rights and interests. It consisted of user
representatives, employees of service delivery organisations and politicians.

At the end of the 1980s, in line with the economic and social changes
preceding the fall of the socialist system, communal services could also
be delivered by private entrepreneurs although local public companies
remained the main providers. For example, in the city of Zagreb there
were 22 communal companies involved in gas and electricity distribution,
water management, sewage, cemeteries, maintenance of parks and roads,
forest management and so on.

Local Public Services After 1990

After 1990 the local services sector in Croatia experienced several chal-
lenges including radical centralisation. In the first half of the 1990s war
resulted in huge material and social losses, an economic slowdown and the

This copy belongs to 'l.Evans'



LOCAL GOVERNMENT AND LOCAL PUBLIC SERVICES IN CROATIA 205

creation of a large pool of refugees and displaced persons with problems
that had to be addressed by the much-weakened system of social pro-
tection. Without various forms of self-help and civil sector engagement
the losses and damages would have been even greater and more tragic.
Civil sector activity and other forms of self-help which complement the
formal social services have an impact which is also detectable in other
unexpected situations—natural catastrophes such as floods, crises such as
terrorist attacks and so on. However, the civil sector has not played a very
prominent role; its involvement underlines the continuing lack of capac-
ity of local institutions when it comes to provision of timely, efficient and
effective public services.

The Social Care Act of 1997 is considered the first significant step
towards decentralisation of social services. The Act specified that local units
and counties had to spend 5% of their revenue on social services, mostly
to finance social housing. The Act made it legal for private sector organisa-
tions to provide social services; the main effect of this was the establishment
of private residential homes for the elderly (Puljiz et al. 2008).

The transition from a planned economy to a market economy was
reflected in local public service provision in general, not just in the social
services sector. However, changes have occurred slowly and incremen-
tally and there have been no abrupt reforms. Although two basic types of
organisation—public companies and public institutions—have remained
the main providers of local services, more and more private organisations
are becoming involved in local services.

There has also been a noticeable increase in the role of not-for-profit
organisations. They are active in local services such as culture, preschool
education, sports, social care and many others. There are a few hundred
sports associations, and they are particularly prominent in firefighting
services. Religious communities, most notably the Catholic Church, are
among the not-for-profit suppliers of local social services, but they cannot
be said to play a prominent role (see below).

The long tradition and large number of voluntary firefighting asso-
ciations which organise non-professional firefighters has resulted in their
being included in the firefighting system, although ensuring an effective
firefighting service remains a local government responsibility. The types of
organisation involved in the provision of firefighting services include pub-
lic firefighting organisations which are established by local governments
(61) and voluntary firefighting associations (about 1,830). Only about 5%
of firefighters are professionals (3,350 out of more than 65,000 firefight-
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ers). The network of firefighting organisations includes 248 local associa-
tions, 21 county associations, and the Croatian Firefighting Association
(established in 1876). Local governments spend 2-5 % of their budget on
public firefighting services.

14.4 LocaL COMMUNAL SERVICES

Since 1979, Croatia has a tradition of using a single law to regulate all
communal services, the latest such law is the Communal Services Act of
1995, which includes a list of communal services and sets out the legal
regime and modalities of provision of communal services. A provider of
communal services has an obligation to ensure continuity and quality of
service, to maintain the relevant facilities and take measures to preserve
and protect the environment. Local government has a strong influence
over the provision of communal services as it has many instruments which
it can use to influence how they are delivered.

During the last two decades, there have been changes in the list of
recognised communal services and the modes of provision. In 2001 the
principles of sustainable development and transparency were introduced
(environmental protection was excluded, but environmental protection

Table 14.1 Communal services recognised in the CSA

1995 2015

Water supply* Local transport

Sewage (drainage and waste water management)? Local roads maintenance®

Gas supply? Street and public areas cleaning

Local heating plants® Maintenance of parks and public areas
Local roads maintenance® Local market places

Local transport Cemeteries, crematoria

Street and public areas cleaning Chimney services

Communal waste disposal® Public lighting

Maintenance of parks and public areas
Local market places

Cemeteries, crematoria, funeral services?
Chimney cleaning services

Public lightning

Source: Authors’ legal analysis
*Gradually exempted from the CSA and now regulated by separate laws

®Still a communal service, but now regulated by a special law
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legislation provides a comprehensive regulatory framework). Certain ser-
vices have been gradually exempted from the CSA and subjected to specific
legislation. They have been partially liberalised (gas supply, components of
waste management, local heating plants and, most recently—in 2015—
funeral services) in order to comply with EU legislation (Table 14.1).

Under the CSA, users of local communal services are protected by a
regime of sanctions which are imposed on service providers if the service
is suspended or prices are raised unduly. The Consumer Protection Act
(2014) contains a special section related to public services, such as elec-
tricity and gas supply, water and sewage disposal, chimney maintenance,
public transport and so on. The company providing a public service must
establish a complaints commission including a user representative.

The provision of local communal services can take several forms, which
are comparable to those found in other countries. Private sector organisa-
tions can provide public services (Kopri¢ et al. 2014). Common institu-
tional forms for the provision of utilities are (a) locally owned company,
(b) local public institution, (c) local administrative unit (in-house provi-
sion by an administrative department without separate legal personality),
(d) concession to the private sector (under a contract lasting for up to 30
years), (e) delegation of service provision to the private sector (flexible,
short-term arrangements; used extensively in, for example, cemeteries and
local road maintenance, public lighting and so on), (f) public procurement
of particular local services, especially certain communal utilities, and (g)
public-private partnership (contractual or institutional).

There are about 190 publicly owned communal utility companies oper-
ating in Croatia (Bajo and Primorac 2014). Zagreb Holding Ltd., founded
on 1 January 2007, is the largest locally owned company in Croatia. It
consists of 15 branches which fulfil the functions of the separate municipal
companies it replaced. Zagreb Holding Ltd. owns nine companies and
public institutions and employs approximately 12,000 people.

By law, gas supply must be provided by locally owned public compa-
nies. Local radio broadcasting, which is not listed as a communal service,
can also be provided by special local companies. Apart from companies set
up to deliver utility services, local governments and counties own or have
a stake in almost 400 other companies involved in various activities (radio
broadcasting, economic development, sport infrastructure and so on). In
2015 the total number of local companies was 572.

Inter-municipal cooperation in the field of local service provision is sig-
nificant, because there are many small, local units. In 2013 there were 119
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locally owned companies providing communal utilities for several local units
(67 communal companies; 33 water supply and sewage companies serving
314 local units), 16 gas supply companies serving 90 local units and 3 waste
management companies serving 32 units. There were also 26 local radio-
broadcasting companies, jointly owned by 125 local units (Skarica 2013).6

Water supply and wastewater management are among the services
where marked fragmentation makes the system inefficient and impedes
adjustment to EU policy. Small public companies used to manage 68
water supply zones and 43 local water supply systems with poor results.
Prior to the 2009 reform, leakage was high (8-64%) and only 74 % of
the population was connected to the water supply system.” Only about
43 % of the territory is covered by a public wastewater service and only
23 % of the territory has access to a public wastewater treatment service.
Amendments to the Water Act of 2009 mandated the establishment of
separate public companies for water supply and wastewater management
at the county level and this has reduced the number of public compa-
nies providing water supply and wastewater management services to 21.
There are no private companies, domestic or multinational, involved in
this sector.

Rather limited use is made of concessions as a mode of provision of
local services, and only in specific services. Data from the concessions reg-
ister (Ministry of Finance 2015) show that in addition to 38 concessions
covering communal services, local governments also use the concession
model for chimney services (320), funeral services (279), waste collection
and/or waste disposal (107), local transport (24), gas distribution and
supply (82), distribution of thermal energy (11) and maintenance of park-
ing lots (27). There are but few concessions granted for sewage (2), road
maintenance (1) and maintenance of public areas (4).

14.5 LocAL SocIAL SERVICES

Cave for the Elderly

The system of care for the elderly is, in terms of workforce size, the big-
gest of the three categories of institutional care, employing about 60 %
of the workforce in this field.® It was radically centralised after 1990, but
was decentralised in the wave of constitutional reforms and general decen-
tralisation which began in 2001. Responsibility for residential institutions
for the elderly was transferred to second-tier units (counties) and large
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towns. Today, counties are the main founders of public care homes for
the elderly. The majority of private care homes for the elderly were estab-
lished after 2000 due to lack of capacity in the publicly owned homes,
increased demand for this type of accommodation, and the significant
earning potential such homes represent (Puljiz et al. 2008).

There are three main categories of institution providing residential care
for the elderly in Croatia: (a) state-owned, (b) decentralised (established
and owned by counties and/or local units following the decentralisation
ot 2000) and (c) non-state (established and owned by the private sector).
According to data from the Ministry of Social Policy and Youth, the vast
majority of users (69 %) of residential care for the elderly have places in
decentralised homes for elderly and disabled people (MSPY 2013).

Table 14.2 shows that in 2013 there were 45 care homes for the elderly
established and owned by the counties and local units, providing places
for almost 70 % of elderly people requiring residential care. This makes the
local sector the major provider of this social service. Although the private
sector manages about two-thirds (83) of care homes for the elderly, these
homes provide places for only 30% of users. Private homes tend to have
fewer places and are often family run businesses.

As Table 14.3 shows, the majority of users pay the full cost of their
accommodation regardless of the type of home. As high as 76 % of users
meet the full cost of their accommodation, while only 14 % of users have
these costs paid in part or in full by the state. Residential care is thus a
highly commercialised service.

Although the impact the new Social Care Act (2013) on care for the
elderly remains to be seen, it seems likely that the trend towards privatisa-
tion and requiring users to pay accommodation costs will continue.

Table 14.2 Residential care for the elderly in Croatia in 2013

Type of home for elderly and No. of homes No. of users
disabled persons

State-owned 3(2%) 164 (1%)
Decentralised (county and 45 (34 %) 10,666 (69 %)
local government)

Non-state (private) 83 (64%) 4,658 (30%)
Total 131 (100%) 15,448 (100%)

Source: Calculated by the authors on the basis of MSPY (2013)
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Table 14.3 Modalities of accommodation payment

Type of home How cost of accommodation is met (number of users in each category)
Full cost met Both user and Full cost met  Other Total
by user state contvibute by the state sources
State-owned 91 31 10 32 164
Decentralised 8,646 977 511 532 10,666
Non-state 3,032 299 349 978 4,658
Total 11,769 1,307 (8%) 870 (6%) 1,542 15,448
(76%) (10%) (100%)

Source: Calculated by the authors on the basis of MSPY (2013)

Education

Primary schools, secondary schools and preschools (nurseries, kinder-
gartens) are the responsibility of local governments and counties. The
financing of primary and secondary education is shared by the state,
local governments and counties, with local governments and counties
being mainly responsible for school infrastructure and school transport.
Preschool services are the responsibility of local governments, which
define needs, and then establish and fund preschool institutions.

Since the beginning of the 1990s, when privatisation started, the found-
ers of preschools have included private entities (mostly private individuals),
associations which adhere to a specific educational philosophy or programme
(e.g., Waldorf, Montessori) and religious communities as well as local govern-
ments. The first private schools were established in 1993 (in Pula and Split).

In 2010 there were 673 kindergartens, 435 (65%) were public kin-
dergartens established by local governments and 238 (35%) were private
kindergartens. Most of the private kindergartens (175) were established
by individuals, 50 by religious communities and 13 by other associations.

There were 887 elementary schools (first to eighth grade; compul-
sory education starting from seven years), including schools with special
programmes and dormitories. There were only eight elementary schools
established by private individuals and four by religious communities.
There were also 730 secondary schools (gymnasia, vocational schools and
other types). A rather small number of private secondary schools (38) and
secondary schools were run by religious communities (18). The secondary
school sector included 184 gymnasia: 139 public (founded by local gov-
ernments and counties), 27 private and 18 religious (Table 14.4).°
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Table 14.4 Profile of the founders of educational institutions by sector

Type of founder Preschool Elementary Secondary Total Overall

school school percentage share
Public 435 875 664 1,974 86.6
Private 188 8 38 234 10.3
Religious 50 4 18 72 3.1
community
Total 673 887 720 2,280 100.0

Sonrce: Authors, based on the official state statistics

The main challenge local governments face is to ensure high-quality
education and an adequate standard of teaching and support (psycholo-
gists, educationists and others) as well as maintaining and investing in
school infrastructure in the face of financial constraints and the decline in
population which is affecting a large part of the country. This has proven
difficult to achieve.

Healthcare

Healthcare services are organised into primary, secondary, and tertiary
sectors. Primary healthcare institutions include community health cen-
tres, healthcare facilities, services providing care for people in their own
homes and institutions providing palliative care. Primary public healthcare
services may be delivered by private health professionals based on a con-
cession.!® The secondary sector encompasses outpatient centres, hospitals
and treatment centres, whilst tertiary healthcare is that performed in clin-
ics, clinical hospitals and clinical hospital centres. Primary and second-
ary healthcare services are mainly the responsibility of local governments
and counties. Although healthcare is financed through compulsory health
insurance, local governments and counties are responsible for healthcare
infrastructure and capital investment in health institutions but they receive
a subsidy from the central state budget for this.

In addition to five clinical hospitals and five clinics established by the
state, at the county level there are 20 general hospitals, 24 special hospitals,
three health resorts, 49 community health centres, 21 emergency units
and 11 polyclinics. The protection of public health is organised through
a network of public health institutes (21, one in each county and one in
the capital), under the direction of the Croatian Public Health Institute.
Healthcare services delivered in the patient’s home and palliative care are
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predominantly provided under concession contracts and are included in
the list of 330 private healthcare institutions which have the contracts with
the Croatian Health Insurance Institute. There are also private provid-
ers of health services (private polyclinics, hospitals and other institutions,
individual doctors) which offer their services on commercial basis. Finally,
the health services network includes pharmacies which are established to
serve certain local area, either as county pharmacies or private pharmacies.
In 2012, there were 1,082 community pharmacies and 46 hospital phar-
macies; 66.5% were privately owned pharmacies, 11.9% were publicly
owned and leased to the private sector and 21.6% were owned by the
counties and the City of Zagreb.

The privatisation of health services is a trend which began in the mid-
1990s. In the healthcare sector, privatisation has affected access to ser-
vices. For example, in the case of pharmacies, where privatisation is most
widespread, there is currently one pharmacy per 4,000 inhabitants, com-
pared with the EU average of one pharmacy per 3,000 inhabitants. The
large cities have seen most new pharmacies whereas rural and underdevel-
oped areas still have an inadequate pharmacy network.

At present, healthcare services are unevenly distributed; the number
of inhabitants covered by specific health institutions varies by area, and
in more isolated geographical areas access to secondary and tertiary level
services and emergency care is somewhat restricted. The state’s new stra-
tegic approach focuses on strengthening the management and scope of
local community health centres and on increasing use of telemedicine and
information technology to improve the service offered to patients, and
make it possible to access high-quality services in all regions.

14.6 CONCLUSION

During the socialist period the governance system in Croatia was locally
oriented, with strong, autarchic communes which provided a wide range
of public services to the people in their territory. The period between
the end of Second World War and dissolution of socialist Yugoslavia was
characterised by the self-management experiment, the introduction of ele-
ments of social autonomy in different forms and fields, and a strong tradi-
tion of public sector provision of local services.

Along with democratisation, the 1990s were the years of strong étati-
sation and centralisation; privatisation saw the transformation of the
‘social ownership economy’ into an economy dominated by private and
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state ownership. In the public sector privatisation was limited to cer-
tain services, such as primary healthcare, telecommunications and waste
management, and carried out in accordance with NPM doctrines and
EU polices on privatisation. However, many services remained in pub-
lic hands, albeit under strong central state control. Local government
was significantly weakened and its role in the provision of public services
diminished accordingly.

The dynamic, even chaotic developments during this period of mas-
sive political, economic and social transformation were intensified by the
aggression of the Yugoslav Army towards Croatia, Serb rebellion and war
(1991-1995). At this time, state and local institutions were not very strong
and some of them were still being established. In such circumstances,
when a significant proportion of Croatian territory was under occupa-
tion and there were large numbers of refugees and displaced persons, the
capacity of welfare institutions proved insufficient.

After the specific decentralisation of education, social care, healthcare
and firefighting, during the last decade the rather fragmented local system
has been increasingly influenced by EU policies on liberalisation, com-
mercialisation and privatisation. EU influence has been especially strong
in regard to services of general economic interest, including energy, water
and waste services, but it has also affected the non-economic (social) ser-
vices of general interest.

There are no signs of remunicipalisation. Many services are still under
public control, even at the state level (e.g., electricity supply) and decen-
tralisation is urgently needed. Private sector entities are still searching for
ways to become involved in the provision of local services. They are con-
stantly trying to gain a foothold in the sector, but so far their influence
has been neither strong nor particularly successful. The public sector, local
self-government system included, still has a dominant role in the provision
of public services. The division of services between state and local govern-
ment is perhaps still a more important issue than the potential failure of
the private sector to provide quality local public services.

However, the opportunities for private sector involvement in public
services are still widening, both in communal utilities and social services.
Care for the elderly provides a good example of the benefits of private pro-
vision. Today almost two thirds of all care homes for elderly people are pri-
vately owned and private homes accommodate around one third of users
of this service. In the utility sector, private sector involvement in waste
management may offer a similar illustration of successful private provision.
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Legal regulation of local public services is fragmented. There is no
overall strategy for reform of local public services, which means that public
policy in this important sector is still incoherent and immature. There is
no single regulatory concept that would attract majority public and politi-
cal support in any debate. Legislation on local public services is influenced
by political circumstances and other volatile factors. The only constant
is the influence of the EU concept of services of general interest, which
provides the basis for incremental changes.

Path dependency can be traced in the inability to reverse the marked
local-level fragmentation which started in 1993 and the failure to reorga-
nise local services to improve efficiency, provide access to services for all
citizens and ensure high-quality services. There is no window of opportu-
nity for a genuine reform, not even in a form of economic crisis.

NOTES

1. For detailed overview of developments in local government in Croatia see
Kopri¢ (2003).

2. The total amount is about 22.2 billion kuna (less than 3 billion euros).
About 60% of this (13.3 billion kuna) is allocated to schools, healthcare and
social care institutions and firefighters in 20 counties and 33 towns. All local
units spend only 40 % (8.9 billion kuna) of their budgets on the rest of their
responsibilities.

3. Almost 12,000 were employed in Zagreb Holding Ltd.

4. Communes even controlled the police, parts of the army, judiciary, tax col-
lection and so on.

5. The first social welfare centre was established in 1959 in Pula. This was fol-
lowed by establishment of other centres across the country. In 1962, there
were already 10 and by 1964 there were 15 communal social welfare centres
in Croatia (Puljiz et al. 2008).

6. Other forms of inter-municipal cooperation include tourist boards for wider
areas (11 of covering 54 municipalities), common fire brigades (15 serving
110 local units), common developmental agencies (six established by 50
local governments), common entreprencurial centres (three serving eight
local units), kindergartens established by several local governments (four of
them established by 13 municipalities), etc.

7. About 70% were very small companies supplying less than a million cubic
metres of water per year.
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8. Three main categories of institutional care are (a) children and youth, (b)
adults with mental, physical or mental illnesses and (¢) elderly and disabled
persons (Puljiz et al. 2008).

9. The only educational sector in which the private sector has a more promi-
nent role is higher education. However, public higher education institutions
are usually established by the state, not by local governments. In summary,
there are 21 public and 26 private higher education institutions.

10. There are 4,590 concessions for health services, most relating to physicians
and dentists working in primary care.
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CHAPTER 15

Local Service Delivery in Turkey

Ulas Bayraktar and Cagla Tansug

15.1 INTRODUCTION

Very much inspired by the French model, Turkish public administra-
tion has been marked by a centralism that has traditionally resulted in
the eclipse of local government. The current constitution defines local
governments as ‘public corporate bodies established to meet the common
local needs of the inhabitants of provinces, municipal districts and villages,
whose principles of constitution and decision-making organs elected by
the electorate are determined by law’. The relevant article of the con-
stitution states that the system has three layers: villages, provinces and
municipalities. With the introduction of metropolitan governments, first
in the three largest cities—Istanbul, Ankara and Izmir—in 1984, another
layer of local government was added to this scheme. At the very bottom
of the hierarchy are rural village governments, which function rather like
administrative bodies and have no significant political or financial power.
They are headed by elected mubtar, who tend to be without political party
affiliation. A couple of years ago a draft law which would have given vil-
lages greater autonomy was debated but not put to the vote.
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The municipality is the governmental unit responsible for urban settle-
ments. The law of 1930, which remained in force for 75 years subject to
numerous amendments, specified 76 different municipal responsibilities
in areas such as urban infrastructure, basic urban services, town planning
and control, the provision and the regulation of clean food, health ser-
vices and some religious services, cultural activities, housing and social aid
facilities and so on. Instead of enumerating the responsibilities one by one,
the law now in force identifies broad areas of activity such as water, urban
transport, hygiene, environment, cleaning and refuse collection, munici-
pal police, firefighting, cemeteries, parks and gardens, housing, culture,
tourism, youth, sport, civil registration, economy, trade, construction of
schools and so on. The head of the municipal executive is a directly elected
mayor who presides over directly elected councillors.

The metropolitan governments introduced in 1984 have strategic and
operational responsibility for urban planning, transport, construction of
facilities (social, educational, cultural, sports) and environmental protec-
tion in their area. Besides these direct service delivery responsibilities, they
also supervise and coordinate district municipalities by, for example, con-
trolling and validating construction plans and approving their budgets.
Although metropolitan mayors are directly elected, metropolitan councils
are made up of municipal councillors drawn from the municipal councils
in the relevant metropolitan area.

The governmental body responsible for delivering public services to
the whole province, but especially to rural settlements and areas, is the
special provincial administration which consists of a general provincial
council made up of directly elected councillors presided over by a cen-
trally appointed prefect. In 2004 the Villages Services Department was
abolished and its staff and equipment were transferred to provincial gov-
ernments, thus increasing the scope of their responsibility for services and
their delivery capacity. But the legal amendment which increased the num-
ber of metropolitan municipalities from 16 to 30 by extending municipal
jurisdiction to provincial borders also abolished provincial governments in
these metropolitan territories.

The abolition of provincial governments and small municipal and village
councils increased the authority of the already very powerful metropolitan
mayors. These 30 mayors now have hegemony over local developmental
policies and service delivery policies. The excessive power of mayors can
be seen as a reflection of public management principles in Turkish local
governments tuned to be governedas if they are private firms.
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In this chapter we discuss whether this managerial trend can also be
observed in other service domains. To this end we examine how service
provision methods have evolved over time. First, however, we give a brief
overview of the history of local government in Turkey.

15.2 A SuHORT NOTE ON THE HISTORY OF LOCAL
(GOVERNMENT IN TURKEY

The subjects of the Ottoman Empire had no political or social rights.
Most did not even own the land that they cultivated. All Ottoman land
was divided into military fiefdoms; the peasants farming the land were
required to tithe to the fief-holder who was in turn responsible for the
organisation and upkeep of a group of soldiers who participated in the
conquests of the Sultan. The only way to keep ownership of land within
a family was to consecrate it to a public service through foundations; in
consequence such foundations became the main provider of local services
in Ottoman settlements (Onar 1966). Streets were cleaned by ordinary
people in neighbourhoods and by guilds in commercial areas. Social needs
were met through the charitable activities of individual believers or col-
lectives, but mosques did not organise these activities as the Christian
Church did in European countries.

The delivery of urban services through foundations and individual or
collective endeavours did not, however, lead to the emergence of local
governmental bodies as these functions were not institutionalised or legally
formalised in a sustainable way until the late nineteenth century. The only
legal aspect to delivery of local services was the role of the %adi who acted
as the administrative and military heads of Ottoman settlements as well as
the de facto supervisors of ad hoc delivery of local services.

By the nineteenth century the provision of urban services by these civil
organisations was facing significant problems due to weakening of the
Empire as a result of consecutive military defeats and losses of territory
on the one hand, and the growing power of local notables on the other.
The Sultan granted entrepreneurs, often foreigners, licence to build infra-
structure and deliver public services based on these infrastructures (Yayla
2009). In hindsight these concessions may perhaps be considered as the
first examples of ‘outsourcing’ of public services in Turkey.

The proclamation of the Republic in 1923 meant that these enterprises
were nationalised (Tekeli 2009) and by default public services were pro-
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vided by the state. The first Municipal Law of 1930 brought into being a
system of local government that was perceived mainly as an extension of
the central government with responsibility for providing local public ser-
vices in accordance with the national modernisation process. To this end,
local governments were seen as apolitical service providers and local public
resources and works were placed under the strict control of the central
government (Bayraktar 2007).

The neoliberal turn which followed the military coup of 1980 and the
coming to power of the Motherland Party in 1983 meant that public
services were once again delivered by the private sector (Karahanogullar
2004) in accordance with the neoliberal maxims that became the dominant
ideology throughout the world. Until the constitutional amendment of
1999 public-private partnerships (PPPs) for the delivery of public services
had been subject to administrative law in the form of either administra-
tive agreements (the most common type being ‘concession agreements’)
or unilateral authorisation by the administration. Since then, public ser-
vices have been delivered through private law contracts which provide for
arbitration in the event of disputes arising from concession agreements.
Companies founded by municipalities and metropolitan municipalities are
also considered private law entities with which municipalities may con-
clude contracts for the provision of public services.

Since 2002, Adalet ve Kallanma Partisi (AKP) governments have
passed a number of laws transferring responsibility for the management
and/or delivery of public services in certain domains from local govern-
ments to local branches of the central administration. This recentralisation
of public service delivery does not conflict with neoliberal doctrine since it
has not had any detrimental effect on the involvement of the private sec-
tor; in fact, private involvement has actually increased as the government
can now put services out to tender on a nationwide scale.

Our last brief comment is to note that there was a European dimen-
sion to these changes as they coincided with negotiations on the acces-
sion of Turkey to the European Union (EU). Surprisingly, this process of
candidacy to the EU does not seem to have had much impact on provi-
sion of local public services since none of the reforms refer directly to the
‘national plan for the adoption of the Community acquis’ (Bayraktar and
Massicard 2012).

Having provided a very broad outline of local public service delivery at
different periods during Turkey’s past, we discuss different delivery meth-
ods in more detail, taking several service domains as examples. First we
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discuss the provision of public utilities, using the water and public trans-
port sectors as examples. We then examine social services using housing
and social assistance as examples.

15.3 Pusric UTILITIES OR SERVICES OF (GENERAL
EcoNoMIC INTEREST

Developments in the provision of local services general economic interest
are analysed using the water and public transport sectors as examples.

Water Supply Sevvices

Legislation on municipalities and villages defines urban water supply as a
local government responsibility. Nevertheless central governments have
traditionally played effective roles in the financing and realisation of urban
water supply projects through the General Directorate of State Hydraulic
Works (DSI) and Iller Bank (Public Bank of Provinces) from the 1950s
to the early 1980s (Cinar 2009). Law No. 7478 on Village Drinking
Water (1960) allocated responsibility for supplying villages with potable
and non-potable water to the DSI, in cooperation with prefectures when
required. Although established by the central government, these water
facilities were operated by local governments. In 1985 water and sew-
age services in villages and neighbouring settlements were recentralised,
becoming the responsibility of the General Directorate of Village Services
under the Ministry of Agriculture and Rural Affairs. When the Directorate
was abolished two decades later these tasks were largely handed over to
special provincial administrations and the metropolitan municipalities of
Istanbul and Kocaeli.

During the neoliberal transition of the 1980s, these water-related ser-
vices, which were delivered by municipalities as not-for-profit public ser-
vices, were then commercialised without privatisation through cost-profit
pricing. A system based on public subsidy was gradually replaced with one
in which users paid the full cost of the used services (Cinar 2009). The
Istanbul Water and Sewerage Administration (ISKI) is a public corporate
entity which was established in 1981 using a World Bank (WB) loan and
put in charge of delivering water and sewerage services by establishing or
outsourcing any facilities necessary for this purpose, by taking over estab-
lished facilities and operating them centrally. Law No. 2560 stipulated that
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tarifts should be cost-based, and also allow operators to make a ‘reasonable
profit’. In 1986 the ISKI model was applied in other metropolitan cities.
In the 1990s loans offered by Iller Bank to municipalities were put under
the approval of the central government before they were entirely abolished
in 2002. The Iller Bank then also started taking WB loans (Cinar 2009).

The current Municipal Law stipulates that municipalities must either
provide local services and common municipal infrastructure services such
as water and sewerage services directly (in-house provision) or outsource
them. The same law also gives municipalities the authority to provide
potable, domestic utility water and industrial water; to treat wastewater
and rainwater; to build or commission the building of facilities for the
provision of these services and to operate or commission their operation
and to operate directly or outsource spring water services. Where munici-
palities contract out these services to private sector providers, the maxi-
mum permitted duration of the concession agreement is 49 years. Services
related to water treatment plants can be contracted out to third parties
through a tender process (Toprak 2012). By law metropolitan municipali-
ties are responsible for water supply and sewerage services and are allowed
to build and operate dams and other facilities for this purpose or to con-
tract private entities to do so under their supervision.

In short, water services were delivered directly by municipalities in cit-
ies and in rural areas by a central public corporation on a not-for-profit
basis, as a ‘service for the public’, but from the 1980s onwards they have
been commercialised and profit-based tariffs now apply. Although the
‘pure’ public service approach to water services fell afoul of current laws
and regulations encouraging outsourcing and permitting profit-making,
in metropolitan areas water services are still delivered by public corporate
entities established in line with the ISKI model and in non-metropolitan
areas they are delivered directly by municipalities as an in-house activity.

Public Transport Services

For more than a century, urban public transport has, in principle, remained
the responsibility of municipalities in Turkey. It should be noted, however,
that the central government has occasionally assumed the role of operator
and/or controller of various public transport services, for example urban
marine transport in Istanbul (Oztiirk 2011).

The first Municipal Law of 1930 granted municipalities the authority
to operate tram and boat public transport directly or through concession
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contracts (for a duration not exceeding 40 years) with private sector pro-
viders. Municipalities were also given authority to licence private agents to
carry passengers, but after 1939 bus, underground and funicular transport
services within municipal boundaries were exclusively a municipal respon-
sibility. In 1988 private entities or partner companies were granted the
right to deliver passenger transport services.

Under current legislation, municipalities (or metropolitan municipali-
ties, where they exist) are responsible for all public transport systems. They
are also responsible for determining all details (numbers, routes, stops
tarifts) of other means of urban public transport, and for planning and
managing parking facilities. Metropolitan municipalities also have pow-
ers to set up transport coordination centres to facilitate transit and public
transport services, to establish and operate public transport infrastructure
and devise transport master plans for their area.

Although municipalities are authorised to operate urban infrastruc-
ture services directly or to outsource them, the central government still
enjoys remarkable powers in this domain. For instance, the Ministry of
Transportation, Maritime Affairs and Communications is authorised to
examine and approve investments in railway, harbour and airport infra-
structure ordered by public institutions and organisations, municipalities
and special provincial administrations. Planned investment in metro and
urban rail transit systems required the approval of the Ministry. Last but
not least, it has the authority to take over the operation of urban rail trans-
port and metro systems from metropolitan municipalities, as it has done
in Ankara and Istanbul.

In short, urban transport services were initially delivered directly by
municipalities or by organisational units they owned or partly controlled,
but by the 1980s companies' founded by municipalities (including met-
ropolitan municipalities) in accordance with Turkish Trade Law and other
private entities were actively involved in this domain. The private sector
companies operate under concession agreements and licences (granted so
as not to constitute a concession of monopoly); they lease public transport
infrastructure and the municipalities purchase services from them through
tender. Municipal corporations appear to be particularly common in the
field of public transportation, especially in metropolitan areas.

In conclusion, we argue that the major public services of general eco-
nomic interest have gradually been gradually taken over by profit-making
entities (including municipal companies) through different methods and
under the control of the central government. The incorporation of EU
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regulations into Turkish law should not, however, be seen as the main rea-
son for the increasing involvement of the private sector in delivery of these
services. The ‘pure public service’ doctrine has largely disappeared in the
case of electronic communications services (Tansug 2009), but we note
that it remains in force, albeit in weakened form, in other sectors where
tariffs permitting a reasonable profit can be set.

In the next section we consider whether the concept of a ‘pure’ public
service still influences delivery of social services.

15.4  LocAL SOCIAL SERVICES

In this section we discuss the delivery of social services at local level to see
whether there are differences in this domain of public utilities. For this
purpose we focus on two domains, housing and social aid.

Housing

Housing constitutes one of the major responsibilities of local governments
in Turkey. The duty to house provision is mentioned not only in Article
14 of the current Municipal Law, but also in Article 69 under the heading
‘Production of Land and Housing’; moreover, Article 70, which pertains
to ‘Urban Transformation’, explicitly mentions municipalities’ authority
to provide housing and social housing. Nevertheless a quick evaluation of
Turkish local government involvement in housing services indicates that
they have not been important players in the sector, despite the fact that it
was noted as early as the 1930s that there was a need for state intervention
(Sey 1998). The 1930 law on municipalities explicitly mentioned the need
for construction of cheap municipal housing for rent. Although initially an
optional function, the provision of cheap housing for rent became manda-
tory in 1950 (Law No. 5656) (Keles 2012). Despite this, the public sector
generally confined itself to addressing the housing needs of civil servants
by offering residences tied to the job (lojman). Both municipalities and
public institutions initially focused on the needs of targeted groups of civil
servants. Large-scale industrial companies also offered tied residences to
their employees.

The very limited investment in housing by the public sector was thrown
into sharp relief by the rural exodus, which from the 1950s onwards trig-
gered a very severe housing shortage in urban areas. Although one of the
main functions of the Ministry of Development and Housing (founded
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in 1958) was the development and implementation of national housing
policies, it did not manage to find solutions to the growing demand for
housing, particularly in urban areas.

In the absence of government initiatives addressing their needs the new
urban dwellers developed their own solutions, such as illegal settlements,
usually on publicly owned land. The gecekondu (literally ‘built overnight”)
thus became the main self-help instrument of the urban settlers and has,
in effect, relieved the public authorities of the requirement to allocate
resources to provision of housing. Local authorities did not merely acqui-
esce in this illegal urbanisation; gradually they began to provide infra-
structural services to these informal settlements. According to statistics
presented by Keles (2012) in 2002 27 % of the urban population, or 11
million people, were living in 2.2 million gecekondus.

The quasi-indifference of the public sector to housing need was offset
to a certain extent by policies which encouraged construction coopera-
tives. The Turkish Real Estate and Credit Bank, which was founded in
1926, subsidised the construction of approximately half a million houses
between 1933 and 1984. In addition to the funds provided by the Bank,
the Social Security Institution also financed the construction of about
7,000 houses per year between 1952 and 1984 (Keles 2012: 412—413).
These funding bodies were central agencies, but their financial support
enabled communities and local governments to undertake construction
projects, although very few local governments have actually done so.

The two major exceptions to the general failure of local governments
to establish housing cooperatives were Izmit and Ankara in the 1970s; in
both cases social democrat mayors were involved. Erol Kose, the mayor of
Izmir (1972-1977), planned the construction of 30,000 houses on 740 ha
and in Ankara Mayor Vedat Dalokay planned the construction of 60,000
houses on 1,035 ha. Both projects were planned between 1974 and 1975,
but the former was never realised as Kose was not re-elected in 1977 and
his successors did not pursue the initiative. The mayors who succeeded
Dalokay in Ankara implemented his plans and the project became a mas-
sive umbrella organisation for construction cooperatives (KENT-KOOP),
uniting about 600 cooperatives constructing on an area of 300 million
square metres (Niksarli n.d.). The coordination of the multitude of organ-
isations involved in this massive housing project constitutes one of the first
examples of governance-type service delivery in Turkey.

In the context of the minimal involvement of local governments and
the small number of collective initiatives in the housing sector, in the
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1980s under Motherland Party governments, the emergence of a pow-
erful central agency was not met with any political or social opposition.
The Housing Development Agency (TOXKI) rapidly acquired considerable
financial and administrative clout and has become the dominant player
in the housing sector. The urban transformation reform legislation gave
TOKI exceptional powers to acquire or requisition public land, expropri-
ate private land and amend urban plans; it also enjoys important financial
exemptions (Ozdemir 2011; Penbecioglu 2011). Despite its extraordi-
nary powers and authority, TOKI does not act as a direct constructor
and provider of houses. In almost all cases TOKI collaborates with pri-
vate construction companies, either through subcontracting arrangements
or profit-sharing schemes. Most of the leading construction firms have
worked in close partnership with TOKI, particularly on prestigious, large-
scale housing projects. Thus, although it appears that a specialised central
agency is carrying out extensive housing projects, most of the construc-
tion is undertaken by subcontractors and hence they make most of the
profits.

In short, during the Republican era Turkish local governments have tra-
ditionally played a restricted role in housing services. This limited involve-
ment has been totally overwhelmed by the recent expansion in the powers
of a central agency, TOKI. We argue that the close cooperation between
this central agency and private construction firms constitutes indirect pri-
vatisation of this domain.

Social Aid

Since 1961 the Turkish state has been defined constitutionally as a social
state. As a consequence of this fundamental legal principle local govern-
ments have been put in charge of the provision of social services.

The previous legislation on municipalities listed material aid and
care for poor families as municipal responsibilities. The amendments of
2004 and 2005 provided more explicit statements of municipal social
responsibilities, making them responsible for all social and cultural ser-
vices for adults, the elderly, persons with disabilities, women and children.

Stipulating in law that a body has a responsibility to provide social
assistance does not ensure that the responsibility will be met. As a mat-
ter of fact social expenditure in Turkey is well below the Organisation
for Economic Cooperation and Development (OECD) average and well
below that of the EU21 countries for the period between 1980 and 2013
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(OECD 2013). One of the reasons for this is the tradition of informal
support based on close familial bonds, and the long-standing, important
tradition of charitable support, including support provided by religious
communities. Religious communities, in particular, extended their social
aid and support activities as a means of enhancing their political influ-
ence. However, their activities should not be compared to those of the
Christian church in western Europe as the religious gatherings and sense
of solidarity on which they are based are not of an institutional character
and the activities are almost always managed informally. In other words
Islam’s traditional role in the provision of social assistance is an informal
one; religiously motivated charitable instincts’ have been mobilised and
instrumentalised by outwardly secular public bodies and civil organisa-
tions. Mosques have not been a formal venue or medium for delivery of
social support.

However, it should be noted that there has been an increase in the
total expenditure on social support in recent years, probably because the
prevailing neoliberal orthodoxy restricts public involvement in socioeco-
nomic life and imposes principles of efficiency and economy on this mini-
mal state involvement. This has resulted in the erosion of social justice
and an increase in inequality, and paved the way towards creation of a
‘precariat’ dependent on social aid in cash (financial transfers) and in kind
(clothes, food, fuel and so on). As Fig. 15.1 illustrates, in the 6 years from
2002 to 2008, the amount spent on social expenditures has more than
quadrupled since the ruling AKP made social aid and assistance a theme of
its political programme.

More important to our discussion is the contribution of local govern-
ments to this rise in social spending. Figure 15.2 shows that local govern-
ment social spending appears negligible when compared with that of central
agencies. Until 2008 even the universities allocated more money in social
assistance than the municipalities. Within the central agencies that appear
to be the main deliverers of social services (both care and financial sup-
port), one can distinguish various corporate bodies specialising in different
domains such as care for the elderly, care of orphans, services for persons
with disabilities, support for athletes, services for women and so on.

Of these specialised corporate bodies, social aid solidarity foundations
(SYDVs) warrant closer examination as they are based in localities but with
a wider and richer scope of activities than local governments.

SYDVs are quasi-governmental organisations with some of the legal
characteristics of both governmental and civil bodies. In provinces they are
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administered by prefects and in the towns by sub-prefects. Their boards
of trustees consist of a mayor, the heads of certain administrative depart-
ments, one town or neighbourhood mubtar, two local philanthropists and
two representatives of local non-governmental organisations. This hybrid
composition, based on local representatives and bureaucrats, is dominated
by central government not only because the prefects and sub-prefects who
head these local foundations are directly linked to the central government,
but also because the foundations are linked to a general Directorate of
Social Assistance and Solidarity, which is responsible for administering
the Social Assistance and Solidarity Fund that was introduced in 1986
(Hacimahmutoglu 2009).

SYDVs represent an alternative mechanism for governance and delivery
of'social services. Rather than resources being allocated directly to munici-
palities, the municipalities are required to work in partnership with the
SYDVs to deliver social services and are strongly influenced by the SYDVs.
Although the SYDVs are nominally local organisations they are adminis-
tered by an agent of the central government. The role of local govern-
ments in the legally defined domain of public service seems once again to
be subordinate to that of centrally managed institutions. Even a new local
corporate structure introduced to take responsibility for delivering social
assistance is strongly influenced by the central government.

15.5 CONCLUSION

As stated in the ‘Introduction’ to this book, three divergent trends in
public service provision can be identified: the maintenance and even inten-
sification of the NPM model, remunicipalisation of public services and the
renaissance of grassroots civic activities. From this perspective our explora-
tion of the delivery of certain public services in Turkey suggests that the
NPM model still represents the main reference point for organisation of
public services provision and thus developments in Turkey fall into the
first category.

We have noted that municipal and private corporations are playing a
growing role in delivery of public services, particularly services of general
economic interest. The central government gets involved in urban infra-
structure projects that are unaffordable for municipalities. The main trend
in provision of public services has been de-municipalisation in the form
of centralisation of provision and/or outsourcing. Even in domains that
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remain a municipal responsibility, the use of hived off municipal corpora-
tions is more common than in-house delivery.

De-municipalisation in the form of recentralisation of the delivery of
social services is another clear trend in policy. Social services that are for-
mally the responsibility of municipalities are mainly under central gov-
ernment control, whether this is via a central agency such as TOKI or
governance bodies such as the SYDVs. We can therefore conclude that
NPM principles have not been influential in this domain of social services,
with partial exception of social aid, where a governance body, SASF, has
become an important agent, albeit under the direct influence of the cen-
tral government. In social services, as in other public services, we found
no evidence of a tendency to municipalise social services; on the contrary,
central government seems to be becoming more and more involved in the
provision of such services.

In short, we argue that in Turkey private entities continue to play an
important role in delivering services of general economic interest whilst
the central government plays a significant role in delivery of social services.
What is perhaps more interesting is that the opposition political parties are
not offering an alternative strategy; they adopt the same modes of delivery
in the cities where they are in power. We can conclude, therefore, that
there has not yet been a general debate about the NPM agenda, which
thus remains the main reference point for provision of public and social
services.

NOTE

1. All types of municipality can transfer the right to operate public transport
services to companies in which they have a majority stake, or to other com-
panies which are controlled by companies in which they have a majority
stake, under Law No. 5216. This practice is most common in metropolitan
municipalities. Some scholars have indicated that although municipal com-
panies are formally considered commercial institutions, they are in a sense
isolated from commercial pressures and act strictly in parallel with the local
administrations to which they belong; they are not intended to be profit-
making and receive considerable funds from the municipalities and adminis-
trations of which they are subsidiaries (Ilhami 2013).
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CHAPTER 16

Local Government and the Energy Sector:

A Comparison of France, Iceland
and the United Kingdom

Roselyne Allemand, Magali Dreyfus,
Magniis Arni Skjold Magniisson, and John McEldowney

16.1 INTRODUCTION

Since the 1980s, climate change has become a key issue in international
discourse (Corfee-Morlot et al. 2007). As a result, the energy policy has
become a strategic issue as the energy sector is one of the major emit-
ters of greenhouse gases. This has been reflected in the growing number
of energy and climate-related legal obligations in international, European
and national law.! These requirements place a heavy burden on local gov-
ernments in relation to their involvement in the energy sector, which they
do not always have the institutional capacity or resources to deal with;
sometimes, however, these obligations align with local needs.

R. Allemand

CRDT, Reims University, France

M. Dreyfus (D<)

CNRS - CERAPS, Lille University, France

M.A. Skjld Magniisson
Bifrost University, Borgarnes, Iceland

J. McEldowney
Warwick University, Coventry, UK

© The Editor(s) (if applicable) and The Author(s) 2016 233

H. Wollmann et al. (eds.), Public and Social Services in Europe,
DOI10.1057,/978-1-137-57499-2_16

This copy belongs to 'l.Evans'



234 R ALLEMAND ET AL.

Against this backdrop, this chapter looks at changes to management of
energy supply. It focuses on electricity production and provision. In it, we
try to address the question of how energy delivery is managed at local level
and what impact the various combinations of localism, centralisation and
decentralisation have had on the energy sector. Increasingly, energy sup-
ply is dependent on multi-level governance and this may affect modes of
delivery and management. It may also encourage diversity and innovation.

In this chapter, we compare the evolution of the local energy service in
three countries, France, Iceland and the UK. Although Iceland is not part
of the European Union (EU), it is part of the European Economic Area
(EEA), the most detailed of the EU’s trade agreements, which extends the
‘four freedoms’ of trade in goods and services and the movement of capi-
tal and people to Iceland. Iceland is also unusual in that it obtains almost
100% of its energy from renewable sources, which makes it a particularly
interesting comparison. We split the chapter into four parts: historical
background (Sect. 16.2), production of renewable energy (Sect. 16.3),
electricity distribution (Sect. 16.4) and conclusions (Sect. 16.5). To facili-
tate comparative analysis, the next section provides some historical back-
ground on energy supply services in the three countries.

16.2 HistToricaAlL BACKGROUND

In order to understand the evolution of local energy policies, it is important
to review the developments that led to the changes currently taking place.

France

In France, municipalities developed the first gas and electricity networks,
which they managed directly or outsourced, at the end of the nineteenth
century; yet for almost half'a century now the state has played a major role
in the energy sector (DGCT 2013).

After the Second World War electricity and gas were nationalised. The
Act of 8 April 1946 centralised the production, transmission and sup-
ply of electricity, and these became a unitary national public service.
Production, transmission and provision were outsourced to a national
company, Electricité de France (EDF). Municipalities continued to own
the distribution networks but they were bound by law to outsource provi-
sion to EDF and thus lost some autonomy over energy services. Only 5%
of provision remained in the hands of local providers (Allemand 2007)?
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who managed the service directly or outsourced it. Municipalities could
also undertake production activities but this remained rare.

Although the nationally organised service proved to be very efficient,
meeting growing demand in spite of capped tariffs, changing circum-
stances slowly led to a change in energy policy and the institutional frame-
work. The Act of 15 July 1980, which related to energy conservation and
the use of heat, made it possible for local governments or groups of local
governments to create and manage a heating network powered by munici-
pal waste, thus combining production and distribution.

Other laws have also created opportunities for local governments:
the decentralisation acts (2 March 1982; 7 January 1983; 22 July 1983;
13 August 2014 and the Constitutional Law of 28 March 2003), the
liberalisation of the market of production (Energy Code, Art. L 311-1
and following), the Energy Transition Bill of 2014? which provided for a
reduction in production of nuclear energy and use of fossil fuels, the devel-
opment of renewable energies and the management of energy demand.

Indeed, meeting the national commitment under the European Climate
Energy Package objectives (20% of energy production from renewable
sources, 20 % savings through energy efficiency and a 20% reduction in
greenhouse gas emissions by 2020), which was adopted in 2008 will
depend largely on the activities of local governments.

The state remains the leading authority in regulation, nuclear energy,
energy mix definition, long-term investment strategy and large-scale public
service projects. But since the 2005 Energy Policy Guidance Programme
Act (Centre d’analyse stratégique 2008) the central government has
acknowledged the need to work closely with local governments to pro-
mote the transition to greener sources of energy. The centralised, sectoral,
productivity-driven approach is thus slowly evolving towards a more holis-
tic, localised and participatory approach.

United Kingdom

The UK has a long history of local innovation in energy supply dating back
to the nineteenth century, with investment by small private companies as well
as larger corporations. Self-sufficiency in coal meant that Britain was able to
become the ‘workshop of the world’. In the post-Second World War period,
there was a massive nationalisation programme and the main utilities, includ-
ing railways, gas and electricity companies, were taken into public ownership
in 1947. Coal continued to be the main source of electricity. In 1990, 68 % of
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the UK’s electricity came from coal-fired power stations and the remainder
from nuclear energy (21%) and oil (9%) (HCL 2014a). Local governments’
role in energy provision was limited (Fudge et al. 2011). Following the pri-
vatisation of the state-owned gas and electricity industries in the 1980s, the
UK industry is today mainly privately owned. Between 2010 and 2014 there
has been a 26.6% decline in the use of coal as an energy source, as it has been
rapidly replaced by natural gas (47 % share of electricity generation in 2014)
(HCL 2014b). This has radically changed the nature of the energy industry
but also made the UK newly vulnerable, as gas supplies peaked in 2012.

The UK energy sector is undergoing substantial change, including
real increases in the price of domestic gas and electricity (HCL 2013a).
After 25 years as a net exporter of energy, in 2004 the UK became a net
importer. UK production of natural gas in 2012 was the lowest since 1985
(HCL 2014c). The first and second generations of nuclear power stations
are coming to the end of their lives. These factors are having serious reper-
cussions for energy providers and government policy on energy security
and supply (Houses of Parliament 2012), particularly given the need for
reductions in CO, emissions. Ofgem, the UK energy industry regulator,
has become concerned about whether electricity generation is sufficient to
meet projected demand. Central government is decommissioning older
power stations, and promoting nuclear power as a source of electricity
by agreeing to long-term contracts for new nuclear capacity, financed by
Chinese investors, with the intention of limiting CO, emissions (HCL
2013b). Oil prices peaked at $150 per barrel in July 2008 and fell sharply
in the second half of 2008, but prices were volatile in 2011-2012. In 2014
spot prices were set around $107 per barrel but projections for the future
suggest that oil prices are set to rise to $250 per barrel by 2035. The UK
is particularly vulnerable because of the decommissioning of older nuclear
power stations, delays in building a new generation of nuclear power sta-
tions and reliance on diminishing supplies of natural gas. Gas and elec-
tricity prices are politically sensitive and overall government policy is to
encourage innovation in energy production, including use of shale gas and
fracking, carbon capture and storage technology, new technology-based
energy, the use of smart meters and the use of renewable sources. The role
of local government in energy services is limited but may become more
significant as it has acquired more powers over energy usage; the devolu-
tion of substantial powers to Scotland, Wales, Northern Ireland and also
England may also have an impact.
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Iceland

Icelandic energy generation underwent dramatic changes in the latter
half of the twentieth century. At the beginning of the century imported
coal was the main source of energy for power and heat; in 1939 domestic
sources accounted for only 6% of energy supply, but by 1989 this had
become 61 %, mainly hydroelectric energy and geothermal energy for
space heating. Today over 99% of power in Iceland is generated from
renewable energy resources; hydro still dominates, at around 75 % of sup-
ply, but the proportion of geothermal energy has increased significantly in
recent years (Asgeirsdéttir 2011).

Basic research on hydro energy production in Iceland began in the
first decades of the twentieth century, and in the 1930s, large hydro-
dams were built together with cables to the largest towns in Iceland,
Reykjavik in the southwest and Akureyri in the north (Ministry of
Industry 2011).

Until the middle of the 1960s the main emphasis was on power distri-
bution in the rural areas and the building of distribution networks. The
electricity laws of 1946 mandated that the state should produce energy for
public consumption and distribute it between and within regions where
no internal distribution network was in place. In 1984 the country’s elec-
tricity grid was finally connected and thus the reliance on imported sources
of energy production for previously unconnected areas ended (Ministry of
Industry 2011).

The Icelandic energy market has been almost entirely dominated by
publicly owned organisations, mostly central state-owned, although the
largest municipalities have also played an important part. Independent
engineering firms have however been important as collaborators of these
organisations from the start and in recent years private companies have
become involved following moves to open the market up to competition
(Ministry of Industry 2011).

In 2003 a new law on sale and generation of energy was implemented.
It draws a distinction between elements of the process which are subject to
competition—generation and sale of power—and areas where an exclusive
licence is granted to a single operator—district heating and distribution
of power. A state agency, the National Energy Authority (Orkustofnun)
monitors and regulates prices, and quality and security of delivery of exclu-
sive licence operations (Asgeirsdéttir 2011).
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Under the EEA much of the EU regulatory framework pertaining to
energy services is valid in Iceland, although Iceland has negotiated several
exemptions and adjustments, for instance on nuclear energy, which is not
used in Iceland, and the Directive on the energy performance of build-
ings (2002,/91/EC). The 2003 laws on energy generation and sales were,
however, based unambiguously on the relevant EU directives (Ministry of
Industry 2011).

16.3  PropucTiON OF RENEWABLE ENERGY (INCLUDING
FOR HEATING NETWORKS)*

Renewable energy sources contribute to diversification of the energy mix,
to energy security and to the fight against climate change. Decentralised
development of renewable energy can also contribute to local economic
development through job creation and growth.

France

The French electricity mix is dominated by nuclear energy, which still
accounted for three quarters (75.8%) of French electricity generation
in 2012; however, the 2014 Energy Transition Bill requires the share of
nuclear energy to be reduced to 50% by 2025. Renewable energies are the
second most important source of electricity (15.6%), ahead of fossil fuels
(8.2%). Considering only the renewable sector, hydropower (71.6%) has a
clear lead over onshore wind power (17.1%), biomass (6.1 %), solar photo-
voltaic cells (4.6 %) and oftshore wind power (0.6%).® Heating networks are
the biggest users of renewable energy, mostly biomass. Overall, renewable
energy sources accounted for 10% of gross final consumption in 2005 and
14.2% in 2013; the national target is 23 % by 2020. With the exception of
hydraulic sources, which are almost entirely controlled (90%) by Electricite
De France (EDF) and Gaz De France (GDF), electricity from renewable
energy sources and combined heat and power (CHP) units is often pro-
duced by small entities, and local governments are key players in this area.

The law allows local authorities and public institutions to build, operate
and develop plants producing electricity or heat from renewable energy
(Local Governments Code Art. L. 2224-32). The French state provides
financial support for producers of renewable energy through purchasing
obligations at a guaranteed minimum price.
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French local governments can use different kinds of legal entities, which
differ mainly in their financial capacity, to promote renewable energy pro-
duction. Traditionally, these would have been purely public entities wholly
owned and directly controlled by local authorities: internal services (7¢gies)
or public corporate bodies (sociétés publiques locales). Where private expertise
and capital are required other forms of company are available, such as local
mixed companies (sociétés d’économie mixte locales, SEML) in which local
authorities can retain a majority stake (between 50% and 85 %). For example,
the city of Metz converted its 7¢gie into an SEML for the co-generation of
heat and electricity and hence was allowed to sell outside of its jurisdiction.
Some companies also allow the participation of citizens, directly or through
the creation of a public interest cooperative company (SCIC). Since the Act
of 31 July 2014 local authorities have been allowed to own at least 50% of
the capital of SCICs. In 2009 a SCIC named enocoorp energie, was set up in
the Champagne-Ardenne region to install and operate a wind farm.

The Act of 1 July 2014 also granted local governments the power to
create single purpose (SEMOU) SEMLs to build and operate renewable
energy production units. Local authorities can hold between 34% and
85% of the shares in such enterprises.

Ultimately, EDF remains the leading player in renewable energy produc-
tion, mostly because it owns hydropower plants, although central govern-
ment has proven willing to open the market to other stakeholders. Against
this background, some local governments are striving to become 100 % self-
sufficient in energy (e.g., Communanté de communes du Mené in Brittany).

There are no official data on the share of electricity generated locally
and although it appears to have increased, most energy generation remains
in the hands of the former EDF.

United Kingdom

The UK generates most of its electricity from fossil fuels (68%) and
nuclear energy (19.4%) but behind the scenes it is making great efforts to
develop renewable energies and these now provide 12.2 % of its electricity
mix. The wind-power sector is the most highly developed, and accounts
for 5.4% of production, followed by biomass (4.2 % of the total); the UK
biomass sector is one of the fastest-growing in Europe. Hydropower con-
tributes 2.3 % of electricity and the solar sector is about to take oft; in 2012
it produced 0.3 % of overall electricity supply.
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Wind farms are owned by a few small, private companies and larger
energy companies but are not owned directly by local authorities. Local
authorities may invest in energy companies through commercial con-
tracts. Biomass power stations are often owned and run by local authority-
led consortia. From January 2014 the ‘Community Energy Initiative’
has allowed community-owned renewable electricity installations under
funds provided under the Government’s ‘Green Deal’ (Department for
Environment, Food and Rural Affairs 2013).

Devolution of national climate change targets to local and regional level
has encouraged local authorities to engage in strategic energy planning. In
fact there are a variety of renewable energy resources available and the local
planning authorities are in a pivotal position because they make decisions
about the heating for many public buildings and institutions. In 2010 the
Department of Energy and Climate Change (DECC) enacted legislation
applicable to the whole of the UK which allows local authorities to sell
electricity generated from specified renewables. Previously local authori-
ties were only permitted to sell electricity from waste or CHP. In 2011 a
Memorandum of Understanding between central and local government
(DECC 2011) was signed taking forward an earlier pledge, made in 2000,
to address climate change through local government initiatives, particularly
the reduction of carbon emissions. The Memorandum is a not a legally
binding agreement but it is a realistic set of assumptions that operate as
working practices. The Localism Act 2011 enshrined the principles of local-
ism and local autonomy in law, but did not entail local authority empow-
erment; there are some countervailing tendencies towards centralisation.
Local authorities are also able to make use of feed-in tariffs and renew-
ables obligation certificates for small- and large-scale generation of power
from renewable sources. District heating schemes are also covered through
the Renewable Heat Incentive launched in mid-2011. Statistics on uptake
of these options by local authorities are not collected. The main forms
of energy generation that local authorities engage in include wind farms,
electricity from anaerobic digestion, electricity from waste (Department
of Environment, Food and Agriculture 2013) and solar energy. There are
provisions for CHP under the climate change arrangements.

Municipal power companies are not common and until relatively
recently there has been little demand or motivation for local generation
of power in urban areas. Gas and electricity are delivered through private
companies that are often part of larger international consortia. Since 2010
it has been possible to establish ‘local enterprise partnerships’; these are
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joint local authority business ventures designed to promote local economic
development. There are ‘business improvement districts’ which allow part-
nerships to be formed between local authorities and businesses for the
purposes of general improvement of the area. Public—private partnership
(PPP), an instrument created under the Private Finance Initiative (PFI),
is also used for co-generation schemes. Some of the earlier PFI contracts
have proven controversial as they led to high costs for public sector bodies
(Her Majesty’s Treasury 2012). Local authority engagement through PFI
contracts is intended to place financial risks on the private sector. The Local
Carbon Frameworks Pilot, which is part of the localism agenda also pro-
vides examples of local authority investment. There are also initiatives such
as the Community Energy Saving Programme (CESP), a pilot scheme to
explore the potential for partnerships between energy companies and local
authorities. CESP is a critical part of future strategy and there are many
types of partnership which vary according to the level of local authority
engagement, from arms-length projects where the local authority makes
no financial input but simply creates an opportunity for the energy compa-
nies, such as solar panels on council housing paid for by tenants (Scottish
Futures Trust 2011). Local authority participation in energy renewables
is mainly through the 214 anaerobic digestion schemes operating in the
UK. Many are fed by waste from local authority sources (Environmental
Data Services 2012).

There are no data on the percentage of energy generated locally, but
in key areas of renewables, local authority wind farms account for almost
15% of the UK’s energy needs. It seems likely that the increase in joint
commissioning of services by local authorities will encourage more local
energy-related activities.

Iceland

Iceland has a unique climate and geography. It is the only country to
produce all of its electricity from renewable sources. Its hydropower sec-
tor contributes 70.3% of the country’s electricity mix, while geothermal
power supplies the remaining 29.7%. Together, these two sectors cover
the country’s electricity requirements.

In Iceland permission to build and run a power station exceeding
one megawatt in capacity is granted by the National Energy Authority.
Permission is only granted for plants which use renewable energy sources.
Most power companies are still owned by the government or municipalities.
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The largest exception is HS Orka, which has been recently acquired by pri-
vate investors, including an investment company acting on behalf of large
Icelandic pension funds (HS Orka HF 2014).

Landsvirkjun, the state-owned power generating company, is by far the
largest power generator in Iceland. It was responsible for approximately
three quarters of all power generation in 2013. Around 85% of its power
is sold to heavy industry (Orkufyrirtzki { almannaeigu 2014 ). Other large
companies include Reykjavik Energy (Orkuveita Reykjavikur), which is
jointly owned by the city of Reykjavik (93 % stake) and the municipalities
of Akranes (5.5 %) and Borgarbyggd (1 %), and was responsible for around
17 % of power generation in 2013; HS Orka was responsible for around 8 %,
with the remaining 3% split between other producers (Islandsbanki 2012).
Other minor, municipally owned producers are Orkuveita Husavikur,
owned by Nordurping municipality, and Nordurorka, jointly owned by six
municipalities in the Eyjafjérour region ({slandsbanki 2012).

Since the deregulation of the energy market in 2003, there has been a
trend towards more diverse ownership of energy companies, compared with
the latter decades of the twentieth century. Private players have been making
inroads into the sector, notably the purchase of HS Orka and the purchase of
a substantial stake in HS Veitur. However, the state remains by far the largest
player, with municipalities, especially the city of Reykjavik, in second place.

16.4  EirecTtriciTY DISTRIBUTION

Electricity distribution connects producers with end consumers and
involves management of a distribution network.¢

France

In France, the transmission and distribution market is not open; it is regu-
lated by the Regulatory Commission of Energy, an independent national
public agency. Distribution of electricity is in the hands of one main com-
pany (EDF) in which the state has a majority stake, and a number of small
municipal corporations.

The public distribution network which is managed and used by Electricité
Réseau Distribution de France (ERDF), a branch of EDF, distributes elec-
tricity to domestic households, businesses and public bodies. High or very
high voltage lines (over 225 kV) transmit electricity from power stations to
the distribution networks which are managed and operated by Réseau de
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Transport d” Electricité, another branch of EDF. ERDF manages 95% of
the public electricity network, which belongs to local authorities (munici-
palities or group of municipalities). The local authorities subcontract the
management of their network to ERDF through concession agreements.
The local authorities control the network operator and provide guidelines
for energy efficiency, but in practice it is hard for them to implement mea-
sures to manage energy demand; they rely mainly on financial incentives
funded from the local budget.

Most of the delegation contracts with ERDF will come to an end
within 10 years and the opening up of the markets on the basis of the new
EU Concessions Directive 2014 /23 /EU is being discussed. Against this
background the current strategy is to reinforce the municipalities’ negoti-
ating power and their control over contractors.

Local distribution companies are responsible for managing public
electricity distribution across 5% of mainland France and serve three mil-
lion inhabitants. Local authorities directly control some of the 160 local
distribution companies but most are public companies or semi-public
companies.

Finally, the authorities in charge of energy distribution are now also

managing local electricity production plants (Local Governments Code
Art. L 2224-33).

United Kingdom

In the UK, there are four privately owned, commercial bodies permit-
ted to develop, operate and maintain a high voltage distribution sys-
tem: National Grid Electricity for England and Wales, Scottish Power
Transmission, whose authority is limited to southern Scotland and Scottish
Hydro-electric Transmission whose authority is limited to Northern
Scotland (including the islands), and Northern Ireland Electricity which
covers Northern Ireland. Licences are granted by the UK national regu-
latory authority (Ofgem) on a competitive basis. Ofgem regulates these
natural monopolies. Six privately owned generation and supply networks
operators—E.On (French), E.On (German), RWE (German), Iberdrola
(Spanish), Centrica UK and Scottish and Southern (UK)—own and oper-
ate the distribution network, each in a different area of the UK.

There are currently 14 distribution network operators owned and
operated by seven companies, including some energy generators and sup-
pliers. Electricity is traded through the British Electricity Trading and
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Transmission Agreements. This is a computerised trading system to ensure
that demand and supply are met. The National Grid has an arms-length
company, Elexon, which is engaged in ensuring that the transmission sys-
tem is in balance and operates on the basis of retaining a share of savings
where costs of transmission and operating the computer trading arrange-
ments are below a target set by Ofgem. Since 2013-2014 use of coal and
oil for electricity generation has declined and National Grid has had to
provide additional incentives to ensure that electricity supply is maintained.

Iceland

In Iceland, as in France, a distinction has to be made between electricity
transmission and distribution. There is by law only one transmission sys-
tem, operated by Landsnet, in the country, but many distribution systems.
The Landsnet company began operating in early 2005 and is responsible
for the transmission of the national power company (Landsvirkjun) which
is the biggest shareholder, with 64.73%. Other owners include RARIK (a
small state-owned energy producer, 22.51%), Reykjavik Energy (6.78%)
and OV, another small state-owned energy producer (5.98%) (Landset
2014). The transmission system includes all power lines, substations and
30 connected structures that transmit power at voltages of 66 kV or higher.

Under Icelandic law, distribution of electricity is a licensed operation. A
licence is needed to operate in a certain area, and a licence is also needed
to seize operation, that is, companies cannot just stop distributing energy
out of hand. The licence grants the holder the exclusive right and obli-
gation to distribute electricity in the specified area. In 2011 there were
seven distributors in operation, two owned by the state (RARIK and OV)
and five owned by municipalities, including one in which private investors
owned a significant proportion of shares (HS Veitur: 34.4% owned by
private investors, the rest by three municipalities).

16.5 CONCLUSION

A look at the history of energy services reveals common trends in the three
countries. At first energy supply and distribution was essentially a local ser-
vice, sometimes outsourced to private partners. After the Second World War
these activities were centralised and the state became the central player in
energy policy. The liberalisation process in the 1990s acted as a driver of
decentralisation. Although local governments now have wider powers to
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take action in the energy sector, their lack of resources has allowed the pri-
vate sector, and in particular the large utility companies, to remain the main
players in the production and distribution services. This has led to an increase
in partnerships between local authorities and private companies in France
and the UK whereas in Iceland decentralisation and PPPs are still very rare.

Iceland has quite simple features with respect to France and the UK
regarding renewable energy production. In fact, its power is almost exclu-
sively derived from renewable sources, and power generation is mostly
in the hands of the state, with some local government involvement and
very limited opportunities for private companies. In France and the UK
renewable energy represents between 10% and 15 % of the total electricity
mix. Local governments are becoming more important players in power
production (for a long time their involvement was limited to urban heat-
ing networks) but their involvement is still relatively infrequent and usu-
ally undertaken in partnership with private bodies, thanks to the opening
up of the market. PPPs can be based on contracts—the usual arrangement
in the UK—or on institutional partnerships through mixed public-private
companies, as is often the case in France. In both cases, the participation
of public authorities is voluntary and mostly in response to European cli-
mate targets and potential economic co-benefits.

In France and Iceland transmission is managed by the state whereas dis-
tribution is managed either by the state or municipalities. This is different
from the UK, where transmission and distribution are organised through a
highly competitive market, albeit one dominated in practice by larger com-
panies. France, Iceland and the UK are currently attempting to modernise
models and procedures for electricity generation, transmission and distri-
bution to improve storage and delivery of atfordable, low-carbon energy.

NOTES

1. For instance, obligations under international agreements such as the 1992
United Nations Framework Convention on Climate Change and the 1997
Kyoto Protocol, or later the European Effort Sharing Decision (Decision
406,/2009 /EC of the European Parliament and of the Council of 23 April
2009 on the effort member states must make to reduce their greenhouse gas
emissions in order to meet the Community’s greenhouse gas emission
reduction commitments by 2020, OJ L 140, 5 June 2009).

2. A full description of management modes in France is provided by Marcou i
this volume.
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3. The 2014 Energy Transition for Green Growth Bill is currently being dis-
cussed in the French parliament.

4. This section focuses on the production of electricity through renewable
energies.

5. Data for France, Iceland and the UK for 2012. Available from www.ener-
gies-renouvelable.org, accessed 4 August 2015.

6. This section focuses on transmission and energy distribution. We deal with
these two issues in one section because local governments have influence
over transmission. We do not deal with sale of electricity to end users, which
has been open to competition since 2007 (Directive 2003/54/EC)
although the historic providers remain the main suppliers.
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CHAPTER 17

Water Provision in France, Germany
and Switzerland: Convergence
and Divergence

Eva Lieberherr, Claudine Viard, and Carsten Herzbery

17.1 INTRODUCTION

Water provision in Western Europe has fluctuated between being a pub-
lic and private activity in the past. Until the 1970s in-house provision
by the local government was the norm (Citroni 2010). This mode of
water provision was called into question under neoliberalism and since
the 1970s and 1980s liberalisation and new public management (NPM)
have taken hold (Citroni 2010). These reforms have in their turn also
attracted criticism. Since the start of the twenty-first century there have
been cases of remunicipalisation of privatised water provision (Pigeon
etal. 2012).

This sector-specific chapter provides a comparative analysis of local
water provision reforms in France, Germany and Switzerland. We use the
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terms ‘water provision’ and the ‘water sector’ to cover supply of water and
sanitation services to domestic households. Our aim is to assess the main
trends in institutional reforms of water provision over time and across
these three countries. We trace the history of water provision from the
nineteenth century until the present day. Our unit of analysis is the coun-
try, not the municipality, since general trends are not clear at the municipal
level.

We are interested in exploring the ‘what’ and ‘why’ of institutional
change. To do so we have used “different operational rationales and logics
for service provision’ (Wollmann, iz this volume) to analyse the motivations
and rationales for the various institutional reforms and models of water
provision. Following Wollmann we have distinguished between ‘eco-
nomic rationales’ based on efficiency and profit and linked to NPM and
market liberalisation reforms (Considine and Lewis 2003) and ‘political
rationales’ linked to municipalisation and a focus on the public interest
(Mdihlenkamp 2012). It is also possible to identify a hybrid rationale,
based on an amalgamation of the above two models (Wollmann, iz this
volume, Montin, in this volume).

We have used two European Union (EU) member states (Germany and
France) and one non-EU country (Switzerland) to assess the degree of
convergence with respect to reforms both inside and outside the EU. In
fact EU regulations on water service provision give member states more
leeway than in other areas (e.g., agriculture or trade). This partly explains
why, in the logic of path dependency, different countries have followed
varying trajectories. Germany and France have diverse traditions of man-
aging and governing water as local services and although Switzerland
takes a similar approach to Germany, the Swiss approach to public services
remains under-researched.

This chapter consists of three parts. In the next section we trace the
evolution of institutions involved in water provision from the nascence
of public water provision in the 1880s, through the years of neoliberal
modernisation, which lasted until the 2000s, up to and including the
emerging trend for remunicipalisation. Following from this we focus on
the most recent phase, addressing the factors behind these reforms and
the responses of national, regional and local governments and public and
private companies to modernisation and remunicipalisation. We conclude
with some reflections on the extent to which water reforms in the three
countries have converged or diverged.
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17.2 INsTITUTIONAL EVvOLUTION OF WATER PROVISION

In all three countries water provision has historically been a municipal
responsibility and hence small-scale, fragmented structures have pre-
dominated, with municipalities typically in charge of their own water-
works (Citroni 2010; Lieberherr 2012; Pontier 2011). There is, however,
divergence in relation to the operation of the service. In Germany and
Switzerland the municipalities have traditionally provided water services
directly (in-house operations), whereas in France the infrastructure is in
public ownership, but services may be operated directly by municipalities
or outsourced to private providers (Pontier 2011). This initial institutional
constellation has led to path dependency, as a similar trend can be seen
across the three countries in their evolution, which is sketched below.

In-House Provision and Outsourvcing until the 1970s

In Germany and Switzerland publicly subsidised, large-scale infrastructure
and public service institutions were created in the late nineteenth and early
twentieth centuries (Wissen and Naumann 2008; Lieberherr 2012). The
extensive water infrastructure and supply systems that exist in Germany
and Switzerland today were largely funded from the public purse. As the
value of supplying safe drinking water to households was recognised, local
government began to take responsibility for the provision of this basic
service (Citroni 2010).

In contrast, in France private companies began to provide water ser-
vices as early as the mid-nineteenth century, resulting from the freedom
given to trade and industry; in consequence public authorities were only
authorised to provide the service if basic needs were not satisfied by private
operators (Pontier 2011). Several types of contracts were possible between
private companies and municipal bodies, for example, concession contracts
and affermage. The former are long-term contracts in which the private
company is responsible for infrastructure investments, whereas the latter
is a shorter-term contract only relating to the responsibility for infrastruc-
ture maintenance. In both cases the municipal body remains the owner of
the infrastructure; only service provision and billing are delegated. The
municipalities can decide whether to end or renegotiate the contract after
a predetermined period of time (Bauby 2009). Historically, private com-
panies have tended to supply water to dense urban areas where it is profit-
able. In contrast, the rural population mostly received its water from small
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local public suppliers, subsidised by a special public fund created in 1954
(Fonds national pour le développement des adductions d’eaun potable). Rural
public authorities have often cooperated to provide water services.

We found that the three countries used divergent rationales in this
phase. Because of the political imperative to provide universal water sup-
ply, safeguard against cherry-picking of profitable segments and ensure
widespread service provision, public intervention and public subsidies had
gradually become accepted in all three countries (Citroni 2010; Pontier
2011). In Germany and Switzerland institutional developments can be
fully accounted for by this logic; in France, we also find a model based
on a semi-economic rationale: outsourcing to private companies in urban
areas where the service is profitable, although assets once built are owned
by the public authority.

Modernisation Between the 1970s and the Tuvn of the Century

Germany and Switzerland experienced declining political control over pub-
lic water services since the 1970s and 1980s. In contrast, France experi-
enced little change during this period, albeit there was an increase in the
proportion of the population supplied by a private operator. In all three
countries, there was an increase in the number of inter-municipal associa-
tions involved in water services.

Both Germany and Switzerland experienced a shift towards corporatisa-
tion of their water utilities. Although the utilities remained in public own-
ership (usually municipal ownership), their legal status changed and they
became private rather than public entities (e.g., limited liability companies
or joint-stock corporations). However, corporatisation is also possible under
public law; the key requirement is that public utilities gain organisational,
operational and financial autonomy from the ‘core’ administration (Grossi
and Reichard, i this volume). In Germany, the percentage of German Water
Association operators subject to private law increased from 20% in 1986 to
64 % in 2005 (BDEW etal. 2005, 2011). In comparison, corporatisation was
much less significant in Switzerland. Less than 2% of all public wastewate
utilities are organised as joint-stock corporations (Herlyn and Maurer 2007).

The main development in France during this period was the rise in the
proportion of the population who received water from a private supplier
(Bordonneau et al. 2010; Boiteau 2007). The first European directives
on water quality, together with the decline in the quality of the resource,
made more investment in water services necessary and large private com-
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panies were regarded as being in a better financial position to deliver this
(Barraqué 2010). The private companies have invested heavily in research
and development, historically with central government support, in order to
meet the technical challenges of providing a universal, high-quality water
service (Lorrain 1995). Tax legislation also provided an incentive for munic-
ipalities to agree upon contracts with private suppliers (Marcou 2010).
Until recently, France had not been affected by corporatisation; unlike in
Germany and Switzerland the French municipalities were not allowed to
have sole ownership of providers with the legal status of a private company.
Municipalities could only organise their services as société d’économie mixte
under public-private partnerships (PPPs, here defined as shared ownership
models). In France corporatisation mainly occurred, and still does occur,
under public law status by establishing legally autonomous entities, such as
a régie dotée de ln personnalité morale et de Pautonomie financiere.

In Switzerland the water market was, and remains, non-competitive.
However, within the constraints of a model based on public ownership
and public control, it has been common for private companies to have
short-term contracts for specific tasks such as implementing new technol-
ogy; thus, there is modest competition in the service and maintenance
market (Lieberherr 2012). French water provision was theoretically com-
petitive before the EU set the goal of establishing ‘a highly competitive
social market economy’ (Art. 3.3 of the Treaty on European Union) as
local authorities were able to choose between public or private operation.
In Germany market competition was, and remains, an option for munici-
palities, but most opt for in-house solutions, which preclude competition.

We find a degree of convergence in the rationales underlying the above-
mentioned reforms in the three countries. In light of public fiscal pressure,
the need for more investment and rising water quality standards reform in
all three countries were based on economic or hybrid rationales. France
has continued to outsource water services to private companies, but the
contractual arrangements now focus on investment to meet quality criteria
as well as on profit. In Germany there has been a significant shift towards
corporatisation. These two developments are much less pronounced in
Switzerland, where a hybrid logic has prevailed.

Reforms Since 2000

There has been a move back to public involvement in the water sector
since the beginning of the twenty-first century. Some authors (Lobina

This copy belongs to 'l.Evans'



254 E.LIEBERHERR ET AL.

et al. 2015) have emphasised the trend to remunicipalisation and
municipalisation by drawing on examples of towns and cities in Europe
and internationally. However, we have assessed municipalisation in terms
of the proportion of citizens supplied by public rather than private opera-
tors, as we consider this a better way of representing the overall trend.

There is convergence between the countries in that there has been an
overall increase in public operations; however the extent of remunicipalisa-
tion has been variable. In France, the majority of the population currently
receives water services from private operators (61-65% for water sup-
ply; 42-47 % for wastewater and sewerage) (France Eau Publique 2014),
although the assets are publicly owned. Conversely, in Germany, munici-
pal control remains the dominant model in the water sector, although
there has been an growth of partial privatisations (PPPs; in other words,
shared-ownership enterprises) since the beginning of the twenty-first
century. This has partly been due to the prevailing neoliberal orthodoxy,
which has assumed that private companies are more cost-efficient than
public providers. With this expectation, following the liberalisation of the
energy market, some water utilities also started to be involved in PPDPs.
There is another simple explanation for some of the privatisation reforms
which have taken place in Germany: in a significant number of cases water
companies merged with public energy companies that were already subject
to private shareholder participation (Libbe et al. 2011; Bonker et al., i
this volume; Kuhlmann and Wollmann 2014). As a consequence, almost
a quarter (24 %) of the members of the German Association of Energy
and Water Industries have undergone partial privatisation, including the
largest water providers (BDEW et al. 2011). In such PPPs, municipalities
would have to compensate the private partner if they wanted to return to
a fully public service model of provision. Despite this obstacle, some cit-
ies, such as Berlin, have negotiated the remunicipalisation of water services
(Hecht 2015).! This constitutes a significant contrast to the French model
where the municipality can return to public provision of a service at the
end of an outsourcing contract without paying compensation.

In Switzerland we find a high degree of municipal control and no cases
of remunicipalisation of water services. There is one private water supply
operator, but all the rest are publicly owned. A small percentage of waste-
water service operators (5.2%) are jointly owned by public and private
bodies, the rest are publicly owned (Lieberherr 2012).

Again, there is some convergence regarding rationales for remunicipali-
sation; in all three countries the political argument that reforms should

This copy belongs to 'l.Evans'



WATER PROVISION IN FRANCE, GERMANY AND SWITZERLAND ... 255

take account of the public interest has been made more or less strongly
since the turn of the twenty-first century. Arguably, the political imperative
for (re)municipalisation (because of lack of privatization in Switzerland).

17.3 FACTORS AFFECTING REFORMS AND RESPONSES
TO MODERNISATION

Below we discuss three key influences on the above-mentioned reforms:
(1) shortcomings of private companies, (2) legislation favouring pub-
licly owned companies and (3) the role of citizens. We then address the
responses of national, regional and local governments as well as private
companies’ reactions to modernisation and remunicipalisation reforms.

Shovtcomings of Private Companies

In all three countries the general public opinion is that private water sec-
tor companies have various shortcomings. In Switzerland, privatisation
of water services has attracted criticism from citizens, public servants
and politicians. For them, privatisation is linked to generating profits
which they consider incompatible with the ethic of public water provi-
sion (Pfammater et al. 2007). Similarly, in Germany, the private parties
to PPPs have been blamed for price rises after partial privatisation; this
became an important civil political issue, for example, in Potsdam and
Berlin (Herzberg 2015; Lieberherr et al. 2012). Due to these negative
examples, there has been a loss of support for private sector involvement
in water services, and it is now more difficult for private operators to get
involved in PPPs. Nevertheless, it seems reasonable to assume that most
PPPs are running well and that people may not even be aware of the
public-private-ownership structure.

In France private companies have also often been blamed for rising
prices, poor maintenance and the cutting off of supply as a penalty for
unpaid bills. In contrast to Germany and Switzerland, this criticism
has not prevented outsourcing to private providers from remaining the
dominant water-provision model. Some municipalities have consid-
ered remunicipalisation, but the numbers doing so are small; there are
between two and four cases of remunicipalisation occur per year, out of
the hundreds of outsourcing contracts which come to an end each year
(FP2E 2007).
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Legisiation Favouring Publicly Owned Companies

There is convergence across all three countries with regard to the attrac-
tion of in-house provision for municipalities; this can be linked to his-
torical path dependency. However, we find more similarities between
France and Germany than with Switzerland. Both France and Germany,
for example, have had to deal with the consequences of the Teckal case,
(CECJ, C-107/98, 18 November 1999), whereas Switzerland has not
(see Marcou, in this volume). In response to the ruling in the Teckal case
the French parliament recently introduced a new form of wholly publicly
owned organisation, which is subject to private law, the société publique
locale (Act No. 2010-559, 28 May 2010). This form can only be used for
inter-municipal cooperation and was introduced to make it possible for
municipalities to sign contracts without a tender procedure; however, to
comply with EU case law on in-house provision, the contracting authority
has to exercise the same control over the public corporation as it does
over its own departments (Nicinski 2010; Deves 2015). This can cause
problems. Although contracts should not be longer than 20 years, at least
one 99-year contract has been signed (Cuillandre 2013), with no legal
consequence so far.

In Germany the Teckal case made municipalities very sceptical of par-
tial privatisation (see Bauby and Similie, i this volume). Since many pub-
lic providers are subject to private company law, municipalities may be
obliged to use competitive tender procedures to award contracts if they
enter PPPs. However, many of the existing PPPs can still be run (in-house)
without tender procedures. Having the legal status of a public entity offers
certain advantages, such as exemption from some taxes, a better credit rat-
ing and cheaper loans (Ochman 2005).

Financial advantages seem to be more important in France than in
Germany. After a protracted legal dispute, judges have decided that it is
legal for a French départment to subsidise rural towns more generously
when the operator is public than when it is private on the grounds that
public operation is cheaper than private operation (Combeau 2014).
However no département is allowed to impose a public operation on a
town that benefits from the principle of free administration (Pauliat 2014).

Remunicipalisation appears to be permitted under EU law, even if
the intention has been to discourage it. In Germany municipalities pro-
tect themselves from competition by avoiding PPPs. The French par-
liament created a new legal entity to be used by municipalities and for
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inter-municipal cooperation. Switzerland is, of course, not affected by
these EU rules, but observes from the sidelines.

Expectations of Citizens

Citizens’ expectations and influence on water services in the three countries
converge to a degree. Citizens’ influence has traditionally been strongest
under the Swiss model of water provision; citizens can vote on substantive
measures in the water sector and can virtually block corporatisation and
privatisation (Lieberherr 2015). Swiss citizens expect public services to be
under public control and are wary of privatisation. In Germany citizens
also have considerable influence via tools such as referenda and citizen
initiatives. As noted above, recent privatisations in Germany have been
criticised by the public. Social movements made use of the tools of direct
democracy in order to stop partial privatisation, such as in the case of
Berlin plans (Lieberherr et al. 2012).

Although citizens cannot initiate referenda in France, it is the coun-
try with the most remunicipalisations in Europe. In some cases, citizens
have also gained representation on the boards (conseil d’administration)
of public utilities. In Germany the social movements also reclaim more
power. However, citizens are not yet members of the boards.

Responses to Modernisation and Remunicipalisation

The three factors discussed above (the shortcomings of private compa-
nies, legislation and citizens’ expectations) have led to a series of reac-
tions by national, regional and local governments as well as public and
private operators. These responses reflect the perceived need for a stronger
political rationale for water sector policy to balance the excessive domi-
nance of economic arguments. This has had implications for both public
and private providers. Surprisingly, private companies have not only com-
plied with new laws, but also voluntarily adapted their actions. In this case
we see convergence across all three countries although there are differ-
ences in the detail of the responses.

A key question in the context of modernisation is that of regulation.
Rather than becoming deregulated, the water sector has experienced
substantive reregulation (Menard 2009). In recent years supervisory
institutions, such as the Federal Cartel Authority in Germany, have
become influential, which is related to their control of water prices. In
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the water sector, tariffs and prices constitute two different billing sys-
tems. Meanwhile, public utilities having public law status have a choice
between the two systems, public utilities of private law status have to
rely on prices. In such cases, the Cartel Authority compares costs with
other providers; many municipalities are wary of this because the com-
parison procedure does not take account of local factors (A6W 2011).
The national price regulator plays an important role in municipal control
in Switzerland, as it assesses not only prices but also tariffs. The national
price regulator can put pressure on operators to lower their prices or tar-
iffs. In France a national body, the Office national de Pean et des milieux
aquatiques, collects and publishes data on private and public operators as
comparisons between operators. Furthermore, public and private modes
of operation are deemed essential to preserve operation reversibility. That
means it must be possible to change back to the former mode of opera-
tion (Conseil d’Etat 2010).

In France regulations are much stricter than in the other two countries.
Before the 1990s, French local authorities enjoyed considerable freedom
of choice with respect to the delegation of water services. The legislature
set up procedural rules governing the choice of a private company under
Acts No. 93-122 of 29 January 1993 and No. 95-101 of 2 February
1995. As a consequence, unsuccessful competitors now have the possi-
bility of challenging a lost contract before an administrative judge in an
emergency hearing. Furthermore, the maximum contract duration has
been set at 20 years (Conseil d’Etat 2010) and it has been decided that
this rule should apply retroactively to contracts signed before the 1993
and 1995 Acts (Conseil d’Etat 2010: 72).

An notable reaction to modernisation in France is that the attitudes of
private companies and municipalities have changed. Some French authors,
such as Barraqué (2012), argue that remunicipalisation has increased
competition, with the consequence that private companies readily lower
prices. Municipalities now endeavour to intensively (re-)negotiate their
contracts, whereas in the past they freely signed contracts drafted by the
companies. In any case, municipalities can outsource the delivery of a ser-
vice, but they remain responsible for ensuring that the service is, in prac-
tice, delivered to all those entitled to receive it, at an appropriate quality
standard (Mogno 2010; Raséra 2010; Eckert 2014). In the last months,
the concern of organising inter-municipal (as opposed to municipal ) water
services has prevailed, be they publicly or privately run (Acts No. 2014-58
of 27 January 2014 and No. 2015-991 of 7 August 2015).
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In Germany public providers try to be more competitive. Instead of
going down the French path of market competition the German govern-
ment has opted to use benchmarking and similar performance management
strategies to improve standards and mimic the effects of competition. Public
providers are invited to compare and analyse their performance (costs, user
satisfaction, quality, etc.) among themselves. More and more providers are
involved in such projects and the German water industry regularly publishes
reports on comparative performance (BDEW et al. 2011). In Switzerland
the largest water operators engage in similar national and international
benchmarking although there is no national policy or strategy on this.

17.4 CONCLUSION

Our analysis of the period from the very early years of the provision of
water as a public service to the present day has shed light onto the ways
in which institutional reforms in Germany, France and Switzerland con-
verge and diverge. During the first phase (up until the 1970s) the pic-
ture is largely one of convergence, and a strong political imperative to
adopt policies perceived to be in the public interest. Even in France, where
private bodies have been involved in water provision since early on, the
central government intervened to ensure that rural areas were provided
with water. We also found convergence in terms of the fiscal pressures
leading to privatisation and modernisation. In France outsourcing of ser-
vice delivery to private companies is common; yet this is rare in Germany
and very rarely occurs in Switzerland. Germany has taken a rather con-
servative approach to NPM reforms, although it has adopted NPM to a
greater extent than Switzerland. There also appears to be more impetus
towards both corporatisation and material privatisation in Germany than
in Switzerland. In Switzerland the civil service reforms were strongly influ-
enced by NPM; however, they have had rather limited effect in the water
sector, due to the political preference for a high level of municipal control
(Pfammater et al. 2007). France experienced the most significant wave of
remunicipalisation, facilitated by the outsourcing model prevalent there.
In Germany there has been limited remunicipalisation in the water sector,
whilst in Switzerland there has been almost privatisation outsourcing and
no privatisation in the first place and therefore no scope for remunici-
palisation. The only form of private involvement which is common in the
water sector in Switzerland is the use of short-term service contracts for a
specific task (such as implementing new technology). Because civil service
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traditions vary from sector to sector and across the three countries, our
observations only apply to the water sector.

Overall, we find historical path dependency across the three countries.
Early models of water provision in all three countries dictated the con-
text and terms of later reforms. France has historically outsourced operat-
ing tasks to private players although assets are in public ownership, and
we concluded that this model remains dominant despite some cases of
remunicipalisation since the start of the twenty-first century. Germany
has experienced modest NPM and market liberalisation reforms and there
is greater public scepticism about privatisation than in France. It was in
Switzerland that we found municipal control to be strongest and public
criticism of privatisation most marked; this is a pattern which has remained
robust since the end of the nineteenth century despite some corporatisa-
tion, which hints at the emergence of a hybrid rationale. Our analysis has
shed light on the degree of convergence in water provision reforms across
the three European countries, on how the modes of water provision are
linked to the rationales used to justify them and on factors such as the per-
ceived shortcomings of private operators, legal rules favouring one model
over the other and citizens’ expectations of and influence on water service
providers.

NOTE

1. This only applies to the bigger providers in Germany; the small ones and the
entire sanitation sector are considered wholly public.
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CHAPTER 18

Hospital Privatisation in Germany
and France: Marketisation Without
Deregulation?

Tanja Klenk and Renate Reiter

18.1 INTRODUCTION

Provision of inpatient medical care to the general population is a core pub-
lic service in a modern welfare state. The social and political importance of
the health sector meant that national governments throughout the OECD
did not leave the supply of hospital services to private bodies and the mar-
ket for long (Scholkopt 2010). Yet, since the early 1990s the highly regu-
lated hospital sectors of various western European nations came under
strong pressure to reform. The Europe-wide movement to open up health
services in general and the hospital sector in particular has become an issue
for scholarly debate in comparative research on social and health policy.
The influence of ‘neoliberal’ ideas to reduce state regulatory intervention
in the public hospital service to a minimum and to base public governance
of hospitals fundamentally on the market mechanism is widely debated
(Tiemann et al. 2012; Mou 2013; Clemens et al. 2014).
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In this chapter we provide insights into the restructuring of the hospi-
tal sector and its governance in two major European countries, Germany
and France. These two countries belong to the so-called ‘Bismarckian
regimes’ of welfare state governance and follow similar health policies.
They also have well-established mixes of public and private for-profit and
not-for-profit providers of hospital services (welfare mix). However, they
do differ with respect to the public administration regime, with a tradi-
tion of decentralised governance of public service delivery in Germany
which contrasts with the tradition of strongly centralised governance in
France. We compared developments in these two countries in order to
explore how factors related to the institutional landscapes have affected
privatisation-related changes in hospital policy. We suggest that particu-
lar approaches to integrating private for-profit providers into the hospital
services framework are linked to specific strategies, policies and attitudes
on the part of the public authorities charged with planning and purchas-
ing hospital services. The choices of strategy and policy instruments are
embedded in the national health policy structures and thus influenced by
the institutional configuration of the national health system.

In the next section, we first discuss the concept of ‘privatisation’ and
then show how, in the hospital sector, different forms of privatisation are
related to different mixes of public policy instruments and, hence, models
of public governance. On this basis, we explore developments in German
and French hospital policy over time. In the fourth section, we compare
the reform trajectories and enquire whether the two countries develop in
a convergent or divergent way. We then discuss our findings. Finally, we
present a number of hypotheses relating the institutional arrangements
of national health systems to choice of instruments for the governance of
hospital services.

18.2 DEFINING PRIVATISATION

In this chapter ‘privatisation’ is defined as the growing involvement of
non-state or non-public ‘third parties’ (Salamon 2002) in the provision of
hospital services. There is a broad range of different techniques for involv-
ing private bodies in health service delivery, ranging from limited coopera-
tion to the complete sale of public assets to private investors (Grossi and
Reichard in this volume). There are three main variants of privatisation:
material privatisation, where ownership passes fully or partially into private
hands; functional privatisation, where core or non-core functions are out-
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sourced to private bodies on a temporary basis and corporatisation, that
is, changing the legal status of an entity, so that it is subject to private law
rather than public law, without changing the ownership structure (Maurer
2009).

The decision to privatise a public function in full or in part entails the
abandonment of hierarchic or active, monopolistic regulation and/or
direct, in-house production of the equivalent public function (active state)
which is reported to be typical of the modern welfare state. Governments
which decide to privatise a function must switch instead to another mode
of public governance (Benz 2007) of service provision. Scholars of public
governance and public policy instruments have distinguished at least three
basic models of public governance in addition to the active state model:
(1) the regulation and production of public tasks within public-private
networks which are meant to encourage or enable private involvement
(Lascoumes and Le Gales 2004) (partnership activating state), (2) the
negotiated coordination of primarily private actors under the ‘shadow of
hierarchy’, that is, on the grounds of a potential intervention that may
occur directly at any time in order to secure the production of public
services or the fulfilment of functions (guaranteeing state); and (3) the
competition-based coordination of private actors ‘within the market’
which is structured by the state’s basic framework of regulation (market
regulatory state) (Salamon 2002 ). We use this classification scheme to anal-
yse developments in hospital governance and in the landscape of privatised
hospital services, focusing on developments since the 1970s. We apply the
scheme to the four dimensions of the regulation of public hospital policy
(Chevalier and Lévitan 2008), namely hospital supply and hospital owner-
ship structures; financing of medical treatment and care services; invest-
ment financing; and territorial allocation of hospital services. We suggest
that in each of these dimensions, a given set of policy instruments is linked
to a specific type of state governance (Table 18.1).

When analysing hospital privatisation, it is important to keep in mind
that this field differs in crucial aspects from other fields of public admin-
istration. In other fields of public administration, for example, electric-
ity, postal administration and telecommunication, the state has developed
over recent decades from being a monopoly producer of public services
to being the guarantor, enabler, coordinator and regulator of a complex
structure of institutions involved in public service provision (Grossi and
Reichard 2008). In Germany and France, there has been a plural institu-
tional landscape in the hospital sector since the evolution of the modern
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Table 18.1 Relationship between form of state governance and hospital
policies

Active state Partnership Guaranteeing state Market vegulatory
activating state state
< >
Hospital supply Self-production Welfare mix Contracting out ~ Material
and hospital and public-private privatisation
ownership partnerships
structures (PPDs)
Medical Full financing ~ Budgets DRGs (+ price- Full
treatment and  (per diem (combined with competition on price-competition
care service charges) DRG*-financing) elective services)
financing
Investment Full public Flat-rated public Flat-rated public ~ Fully market-
financing financing financing combined with based private
market-based financing
financing
Territorial Detailed Framework Framework Private allocation
allocation planning planning planning decisions

performance-based
(shadow of
hierarchy)

Source: Authors

*DRG Diagnosis Related Groups

hospital in the mid-nineteenth century. Inpatient care, like social services
in general, has been based on a welfare mix, namely a combination of the
state, the markets and voluntary organisations. However, there have been
significant changes in the mix over time. Distinguishing between the ‘old’
and the ‘new’ welfare mixes is not easy as it is more a matter of degree than
of kind, as we show below.

18.3 DEVELOPMENT OVER TIME

Germany
Historical Emergence of Public and Social Services Provision
The predecessors of the modern hospital were charitable guesthouses,

almshouses and mental asylums run by churches, fraternities or big cities.
The evolution of the modern hospital from these charitable organisations
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in the middle of the nineteenth century was influenced by a number of
social and cultural developments. First of all, medical progress helped to
increase the functional and organisational differentiation between poor
relief and medical and nursing care. Steady population growth, urbanisa-
tion and industrialisation all increased public demand for new types of
medical care; at the same time the introduction of statutory health insur-
ance enabled working-class patients to access the new services. As a result,
the number of hospitals increased. In 1877 the German empire had, on
average, 25 hospital beds per 10,000 inhabitants; by 1910 this figure had
increased to 64 (Goerke 1980).

Despite the introduction of statutory health insurance at the end of the
nineteenth century, hospitals were still subsidised undertakings and patients
were not expected to pay the full cost of their treatment and care (Wiemeyer
1984). Religious hospitals were dependent on donations, public hospitals
on subsidies from the city treasurer’s office. In this early phase in the evolu-
tion of the modern hospital, we already find some hospitals being run for
profit, although the number is negligible at this point. Upper-class patients,
who had the resources to pay for inpatient care, had a strong preference
for home care as inpatient hospital care still carried a high risk of serious
infection. Only when medical care became much more technology-based
and when new modes of treatment were introduced did hospitals become
attractive to wealthy patients. When the growing number of wealthy patients
made hospitals profitable, physicians began to found and run hospitals on a
for-profit-basis. The years between the turn of the century and the begin-
ning of the Second World War were the boom years for private hospitals in
Germany. Regular stays in private hospitals became an indispensable part of
upper and middle class lifestyles; however, these private hospitals were more
like health spas than hospitals as we understand the term today and provi-
sion of general healthcare was only a minor activity for them.

Public Service Provision in the Developing and Mature Welfare State

In Germany it was not until the 1970s that hospital care became a national
health policy issue. The years immediately after the Second World War
were characterised by conflicts between the owners of general inpatient
care facilities (local communities and charitable organisation) and health
insurers. Wartime destruction had made comprehensive investment in hos-
pital infrastructure necessary; however, there was no formal mechanism for
hospital owners to recoup these costs from health insurance funds (Simon
2000) and as a result many hospital owners failed to make the necessary
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investment. Finally, in the early 1970s, an expert commission assessed the
standard of inpatient care in Germany as being far below international
standards, both with regard to the number of beds per head of population
and the quality of care (Wiemeyer 1984). In reaction to this devastating
report the German federal government, acting in concert with the health
insurance funds and Bundesiinder governments introduced the Federal
law on hospitals (Krankenhausgesetz, KHG) which came into force in
1972. The KHG introduced the ‘dual-financing principle’, according to
which the states were responsible for funding hospital infrastructure and
the central government was responsible for funding patient treatment.
With regard to the latter, a full cost-coverage principle was established. In
short, this law provided the legal basis for the entry of the state into the
hospital infrastructure policy, which had previously been a regulation-free
zone (Leisner 1983).

The KHG aimed at a rather ambitious extension and modernisation of
the German hospital sector. However, as early as 1975, in the context of
the first major post-war economic crisis and recession, the federal govern-
ment asserted that the objectives of the KHG were no longer ‘justifiable
from a macroeconomic point of view” (Deutscher Bundestag 1975: 9) and
German hospital policy entered a phase of ‘traditional cost containment’
(Gerlinger et al. 2009: 144).

A “Neolibeval’ Policy Shift?

The liberal shift in policy which began in Anglo-Saxon countries in the
1980s did not emerge in Germany until a decade later. Beginning in the
early 1990s the German hospital sector underwent remarkable change
as a result of an unprecedented wave of privatisation, which particularly
affected local hospitals and also contributed to a decline in the number
of publicly owned houses. Interestingly, increasing competition and pri-
vatisation were not official aims of the reforms. The rapidly increasing
proportion of private, for-profit hospitals was instead a by-product of
other developments. The first of these was the stepwise introduction of
a prospective funding system based on DRGs; this forced hospital man-
agers to manage and rationalise. Second, local communities suffered a
severe financial crisis, which also pushed privatisation processes forward.
Although the German hospital sector experienced a clear move towards
for-profit service provision, deregulation, the second feature associated
with neoliberalism, did not occur. On the contrary, regulation (e.g., with
regard to quality management) has gradually increased.
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Development Since the 1990s

In 1991 only about 15 % of all hospitals were private, for-profit hospitals;
since then this proportion has more than doubled: in 2013 34.8% of all
hospitals operated on a private, for-profit basis and today there are more
private, for-profit hospitals than public hospitals (29.9%) (Statistisches
Bundesamt 2013). In terms of hospital beds, however, public hospitals
are still the largest player: 48.1 % of all hospital beds are provided by public
owners, compared with only 18 % in private, for-profit hospitals.

After material privatisation, corporatisation (running public hospitals
as private legal entities) is the most often used reform strategy. In 2013
59.2% of all public hospitals were managed as private legal entities.

Contracting out is also a common reform strategy. In 2010 27.8% of all
public hospitals reported that they had contracted out ‘non-core’ functions
such as cooking, cleaning and laundry to private, for-profit companies or
that they had founded their own companies to run these services on a
for-profit basis (DKI, Deutsches Krankenhausinstitut 2010). Interestingly,
contracting out has been used less often for construction and renovation
than in the hospital sector in other parts of the public sector. Although
public-private partnerships (PPPs) have become the preferred approach
to building schools and sports facilities in a lot of under-funded cities and
communities, they are less common in the healthcare sector. The com-
plexity of hospital construction, the amount of investment necessary, and
the level of political regulation may explain the reservations private inves-
tors have about infrastructure investment in the healthcare sector.!

France

Historical Emergence of Public and Social Services Provision

The tradition of French hospitals goes back to medieval times. Their pre-
decessors were the pilgrims’ homes and orphanages which were gener-
ally managed by the churches and fraternities (Joerger 1977). From the
seventeenth century onwards, municipalities and the monarchy gradu-
ally became involved in the provision of hospitals. Medical progress, the
increasing population and industrialisation and urbanisation led, as in
Germany, to the separation of social and medical functions. In 1898 more
than half of the 1,684 hospitals were medical care facilities and the num-
ber of hospital beds had doubled, from about 100,000 a hundred years
previously to about 200,000 at this time (Bouinot and Péricard 2010).
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At the end of the eighteenth century, hospitals were first nationalised
and then municipalised (Bouinot and Péricard 2010). In the aftermath of
the French Revolution, the central executive wanted to create a hospital
system based on the principle of civic assistance rather than charity. Under
a law of the Directorate of 1796 the existing hospitals were given the legal
status of communal public interest bodies and on this basis municipalities
were granted the right to manage the local hospital and were obliged to
finance its operations and make the necessary capital investments (Bouinot
and Péricard 2010). However, the high and ever-rising costs meant that
hospitals were taken back under central state control during the nine-
teenth century (Molinie 2005).

Since the establishment of an embryonic national social insurance sys-
tem in 1928, social insurance has gradually replaced municipal funds as
the main source of finance for hospitals (Molinie 2005), the other sources
being donations and subventions from the state. During the nineteenth
century, private hospitals also experienced change. By this point it was
becoming common for wealthy donors (primarily industrialists) to sup-
port the foundation of not-for-profit hospitals to provide medical treat-
ment to their workers. The first private, for-profit establishments were
founded by individual doctors; they specialised in specific areas (surgery,
obstetrics) and offered inpatient services for wealthy patients. In 1851
the central government passed the first ‘hospital charter’ which made it
the hospitals’ mission to give public assistance to any sick person in need
of medical treatment (Molinie 2005). In this context private clinics were
formally accredited as inpatient care facilities. Shortly before the begin-
ning of the Second World War the private hospital sector thus accounted
for about one third of the approximately 250,000 hospital beds in France
(Bouinot and Péricard 2010).

Public Service Provision in the Developing and Mature Welfare State

In the years after the Second World War hospital care became a national
health policy issue. Hospital care was generally funded through the statu-
tory social insurance system, which was fully established in 1945. With the
creation the Fifth Republic in 1958, however, the central state initiated
several investment programmes and began to control hospital investment
financing. As a result, the French hospital sector expanded strongly in the
following years: approximately 100,000 hospital beds were created across
the public and private sectors (Bouinot and Péricard 2010).
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In 1970 the central government recognised that there was an over-
capacity in terms of beds. The hospital reform law of December 1970
established a ‘public hospital service’ and, for the first time, defined what
medical treatments and care services should be permanently available to
the general public (Couty 2009). All public hospitals and selected private,
not-for-profit clinics participated in the public hospital service. The gov-
ernment also introduced a ‘carte sanitaire’ , the first instrument of central-
ised hospital planning (Couty 2009).

Private, for-profit hospitals contributed considerably to provision of
inpatient services in certain fields of medical treatment, such as surgery
or obstetrics, even though they were generally not affiliated to the ‘public
hospital service’.

On the basis of the 1970 law, classic austerity instruments (what were
known in Germany as ‘cost containment’ policies) dominated French hos-
pital policy until the 1990s. This meant a radical curtailment of national
subventions, and public hospitals suffered from non-investment and obso-
lescence as a result.

A “‘Neolibeval’ Policy Shift?

During the 1990s the relationship of friendly coexistence which had pre-
vailed between public and private hospitals after 1945 gradually came to
an end. By this time the public hospital sector was under strong pres-
sure to modernise; public hospitals and (in a wider sense) hospital infra-
structure belonging to the public hospital service was visibly outdated
when compared with that of private clinics (Bouinot and Péricard 2010;
Mosebach 2009).

There was no ‘neoliberal’ shift in policy in the strongest sense; in
other words, there was no massive deregulation of the hospital sector
and full privatisation of public hospitals did not occur. However, from
the late 1990s onwards central government enacted a number of ‘liber-
ally inspired’ (Couty 2010: 39), privatisation-oriented policy reforms in
order to make public hospitals more competitive with the private sec-
tor and to alter the state’s role in the provision of public hospital ser-
vices. First, the Social Security Financing Law of 2004 abolished the old
system of lump-sum financing of medical treatment and care, replac-
ing it with a new system of diagnosis-related financing (Tarification a
Pactivité, T2A) for private clinics and public hospitals (Couty 2010).
Second, the central government hospital reform decrees of 2003 and
2004 formed part of the Plan hopital 2007, which laid the foundation for
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PPPs. The objective of these decrees was to promote private investment
in public hospitals and contractual cooperation between public hospitals
and private clinics with respect to provision of services (Couty 2010).
Third, via the hospital reform decree of 2005 the central government
introduced a new system of hospital governance to replace the bureau-
cratic administration of public hospitals (Couty 2010). Fourth, the cen-
tral government’s 2009 hospital reform law (Loi Hipital, patients, santé
et térrvitoires, HPST) abolished the public hospital service with the con-
sequence that public hospitals and private clinics competed directly to
provide inpatient services. At the time of writing, however, a new law
“on the modernisation of our health system” is making its way through
the French parliament; this is intended to restore the public hospital ser-
vice (new article L.6112-1 Public Health Code) within the framework
of'a more comprehensive national public health organisation (Assemblée
nationale 2015, Art. 26).

Development Since the 1990s

The major changes in hospital ownership since the 1990s have occurred
in the private sector, rather than the public sector, as a result of the for-
mal conservation of public hospitals in France. Whilst there was only
a minor decrease in the number of public hospitals between 1990 and
2010 (from 1,062 to 956 establishments; an 11 % decrease) as a result of
mergers ordered by the state’s deconcentrated controlling authorities, the
Regional Health Agencies, the number of private clinics fell from 2,460 to
1,754 (a decline of 40.2 %) over the same period, often as a result of small
clinics being taken over by big, international health groups (Drees 2012).
Measured in terms of number of beds the reduction was not as marked,
but still important. Between 2000, when data began to be collected, and
2010, the number of private clinic beds fell from 166,564 (out of a total of
484,346) to 103,475 (out of a total of 364,117) (Drees 2012). PPDs, the
new contractual instrument for joint investment in hospital infrastructure,
were barely used. Over the course of the five-year investment programme
Plan hopital 2007 (2003-2007), a total of 1,868 construction and mod-
ernisation projects were carried out at a cost of 16.76 billion euros (ANAP
2009) and of these only 18, with a total cost of 613 million euros, were
based on a PPP (ANAP 2009). Nevertheless, contracting out, particularly
of non-core functions such as cleaning or cooking, has become a common
hospital reform strategy (Péricard and Ballet 2010) since the reform of
hospital management.
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18.4 Cross-CoUNTRY COMPARISON: CONVERGENCE OR
DIVERGENCE?

From a comparative perspective the developments described point to
meaningful change in the provision of hospital services in both Germany
and France. In both countries the role of private bodies has been strength-
ened considerably over the past two decades; however, the results of the
privatisation reforms have been quite different in the two countries.

Indeed, Germany and France seem to converge only at the level of the
central themes and ideas guiding hospital policy reforms (‘marketisation’).
Although in both countries the aim was to integrate private, for-profit
players more fully into the traditional welfare mix there were significant
differences between the approaches taken. In Germany there was a clear
shift towards full functional privatisation of hospitals, whereas in France full
privatisation of public hospitals remains forbidden by law (Art. L6148-1
Code de la Santé Publique [ CSP]) (Chevalier and Lévitan 2008). Instead,
France has seen a rise in competition between public and private hos-
pitals (Bartoli et al. 2012). Both Germany and France have introduced
systems of diagnosis-related financing for medical care and treatment. In
France, however, public hospitals have kept some of their privileges given
their traditionally strong functions in terms of the public hospital service
(Bartoli et al. 2012). There are also differences with respect to how capital
investment in hospitals is financed. Various German Bundeslinder have
linked state subventions for the raising of bank loans to the hospitals’
performance. In France no such tight coupling between public subsidies
and hospital performance is envisaged and the state remains an impor-
tant source of finance for hospital investment. Overall, the shift towards a
market regulatory state in the hospital sector has been much stronger in
Germany, although neither country has pursued deregulation as part of
hospital policy reforms.

18.5 EXPLAINING THE DEVELOPMENTS

How can we explain these developments? In the literature on recent
changes in hospital governance, prominence is given to theories of eco-
nomic and functional pressure (Tieman et al. 2012; Clemens et al. 2014).
The continuing shift to expensive, high-technology medicine not only has
profound implications for surgical procedures, it also increases the overall
cost of healthcare dramatically. Demographic change is also considered
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an important catalyst for reforming hospital governance (Mou 2013).
The aging population means that there is rising demand for inpatient care
which increases healthcare costs.

The change in the theme of national hospital policy (from extension
to cost control) coincided with, and reinforced, changing ideas about
hospital governance. The rise of new public management philosophy also
affected the hospital sector. New financing systems based on prospective
funding (e.g., DRGs) and new models of service delivery which use cor-
poratisation, contracting out or privatisation to increase efficiency which
originated in the Anglo-Saxon world have diffused across the world.

However, the reform trajectories observed in Germany and France can-
not be explained solely in terms of problem-solving dynamics or the inter-
national diffusion of policy tools. Even though the two countries chose
similar instruments and organisational models to reform their hospital
sectors, they have taken a very different approach to implementing their
reforms. These national variations can be attributed to differences in insti-
tutional context and the distribution of power. Reforms with a common
international dimension are shaped by national institutions, social and cul-
tural systems (Marmor et al. 2005). The centralist tradition of the French
healthcare system resulted in a very hierarchical approach to implementa-
tion of privatisation-oriented reforms (Couty 2010), whereas in Germany
the traditional decentralised, multi-body structure of hospital governance
has proven to be an obstacle to implementing solutions consistently across
the nation. To summarise, processes of marketisation are contingent and
are carried out in a path-dependent manner.

18.6 CONCLUSION

We propose to do further research on the following three hypotheses,
which might explain the variation in the market-oriented modification of
the role of the state in Germany and France. Our first hypothesis is that
marketisation constitutes a common international basis for public policy
reform which nevertheless plays out very differently from state to state,
even in cases where the organisation of welfare capitalism appears similar.
Second, we hypothesise that institutional factors are an important con-
tributor to national variation in the implementation of marketisation; they
constitute a national filter imposed on the international trend towards
marketisation of public services. Our third hypothesis is that the effects of
marketisation on the public service role of the welfare state depend on the
traditional relationship between state and societal actors. In traditionally
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hierarchical states, the state tends to play a bigger role in the provision of
public services than in traditionally cooperative states.

NOTE

1. At the time of writing, 25 projects were listed in the PPP database of the
Federal Ministry for Economics. Only projects following a lifecycle approach
(planning, building, funding, operating) are documented in the database.
PPPs where only one task, for example, planning or building, is contracted
out are not included in this database (www.ppp-projektdatenbank.de/
index.php?id=9; accessed 19 July 2015).
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CHAPTER 19

Models of Local Public Service Delivery:
Privatisation, Publicisation
and the Renaissance of the Cooperative?

Huartmut Bawer and Friedvich Marvkmann

19.1 FroM PRIVATISATION TO PUBLICISATION VIA
REMUNICIPALISATION

For a long time, privatisation was seen by many as the key to success-
ful modernisation of public services. As a result, many local authorities
pursued systematic privatisation policies (see Kistner 2011). Almost all
municipal responsibilities were affected by the drive for privatisation: utili-
ties (water, electricity, gas, district heating, telecommunications and other
grid services), waste management (sewage, waste removal, street clean-
ing) as well as public transport, medical facilities (hospitals, rescue ser-
vices, etc.), social and cultural institutions (nursery schools, youth centres,
senior citizens’ centres, sports facilities, museums, theatres, etc.), social
housing and, last but not least, public safety.

For the past several years, however, a fundamental reorientation has been
evident. The effects of privatisation have fallen far short of expectations, and
there is increasing awareness that the private sector does not necessarily oper-
ate better, more efficiently or more cost effectively than the public sector.
Moreover, the crises that have occurred (and not just those in the financial sec-
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tor) have shaken confidence in the market and have prompted calls for a ‘more
powerful state’ (Briining 2009: 453). For some time now, there has been a
change of thinking in town halls. There is currently an unexpected renaissance
in local public service delivery, and remunicipalisation has become a central
issue in contemporary debate about modernisation (Bauer 2012; Budius
and Hilgers 2013; Burgi 2012a; Guckelberger 2013; Leisner-Egensperger
2013; Libbe and Hanke 2011; Rober 2009; Schmidt 2014; Scholle 2010;
Wollmann 2014; Bonker et al., iz this volume). Remunicipalisation is gener-
ally considered to represent the opposite (the actus contraries) of privatisation
(Schmidt 2014). Dramatic examples of bringing privatised functions back
within the purview of the municipalities can be found in the water and sew-
age sectors (Hachfeld 2009; Kuhlmann and Wollmann 2014: 199 ff.; Water
Remunicipalisation Tracker 2014). Moreover, remunicipalisation is conceiv-
able in all of the other areas mentioned at the outset and, at least in some
areas, has already occurred (Bauer 2012; Bauer et al. 2012; Schmidt 2014).

Meanwhile, however, the widespread preoccupation with returning to
the public sector (see Candeias et al. 2009) demonstrates that the term
‘remunicipalisation’ does not fully and accurately capture the phenomenon.
The prefix ‘re” implies that something is being reversed, restored to its origi-
nal state or started afresh (Guckelberger 2013). The focus has thus been
placed on the reversal of earlier privatisations and the restoration of previ-
ous conditions. This approach is, in many respects, too narrow. For one
thing, the process of remunicipalisation does not necessarily entail a smooth
reversal of earlier privatisation measures and the restoration of the status quo
ante. Rather, ‘remunicipalisation’ creates space for new models of service
delivery which give municipal authorities more control, leading to a deeper
entrenchment within the public realm than was previously the case; the new
system need not be identical to the earlier one. Second, giving local authori-
ties responsibility for a particular function is not always a reversal of an ear-
lier decision, that is, a 7emunicipalisation. It should be recognised that, in
some cases, it is the first time that local authorities have been given responsi-
bility for, or have been empowered to, carry out certain functions, for exam-
ple, the provision of electricity, gas and water, which, until that point had
always been, in that municipality, in the hands of the private sector (Briining
2009). This process and outcomes related to this kind of municipalisation—
‘new municipalisation’ (Leisner-Egensperger 2013), largely correspond to
those of remunicipalisation. It thus makes sense to use the term ‘(re)munici-
palisation’ to cover both processes (Briining 2009: 453).

But even the term ‘(re)municipalisation’ captures only part of the process
of ‘bringing the public sector back in’, because the return of the public sector
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is not limited to local level; it also affects federal and European Union (EU)
levels (Bauer 2014). In the water, sewage and energy sectors, renationalisa-
tion has taken place at state (Lander) level. In many states, there are also
moves in a wide range of domains-economic, transport, social and cultural
infrastructure—to legislate to remove the legal and constitutional obstacles
to the sale of shares in state enterprises (Bohme-Nestler 2013). Examples of
this trend to reverse the effect of privatisation are also found at federal level.
These include the long-stalled privatisation of the national rail service, the
rescue of banks threatened with insolvency during the financial crisis, and
the army. Even at the EU level (where the focus is normally on the inter-
nal market), a growing desire for more involvement of the public sector is
discernible. A clear illustration of this can be seen in the European citizens’
initiative ‘right2water’, which recently succeeded in keeping water manage-
ment out of the scope of the EU Concessions Directive, thus moving away
from an internal market in water services and towards public management of
water supply and sewage (European Citizens’ Initiative 2013). This case is
a globally important example of remunicipalisation (Kishimoto et al. 2015).

Overall, there is a development, on a multiple level, ‘towards the pub-
lic sector’; and new terms are needed to describe the process. It has been
suggested that the neologism ‘publicisation’ (Publizisierung) (Bauer
2014: 1021) is appropriate. Publicisation focuses on public service-ori-
ented modernisation of public services (Gemeinwesen) by way of a real-
location process ‘towards the public’. The term ‘publicisation’ is used
flexibly to encompass the phenomena outlined above and has a primarily
heuristic function. By getting rid of the prefix, ‘re’, this new term avoids
focusing disproportionately on the restoration of previous conditions.
Because it references the ‘public’, rather than the state or the munici-
pality or some other level of government, the term implies a broader
perspective on the players, levels and sectors which might be involved.
Using the word ‘publicisation’ thus opens up space for a fundamental
debate that has, until now, been neglected. It also provides a conceptual
framework for the analysis of public service-oriented forms of operation
and organisation for the production and provision of goods and services.

19.2 CHANGE OR BROADENING OF PERSPECTIVE

This terminological reframing sheds new light on the processes traditionally
discussed under the heading ‘remunicipalisation’. Moreover, it inspires, if
not a change in perspective, then, in many respects, a broadening of perspec-
tive. It is worth briefly addressing three specific aspects of this adjustment.
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First, publicisation does not entail replacing undiscerning euphoria
about privatisation with equally undiscerning euphoria about remunicipal-
isation nor is it concerned with ideological battles about whether the state
or the private sector is to be preferred and all the prejudices such battles
excite. Far more important is the implicit recognition that privatisation
and municipalisation or remunicipalisation are complementary strategies
for the modernisation of public services, and hence, that both aspects are
required when local authorities need to decide which is the most optimal
form of organisation and operation for the provision of services. Setting
aside the notion that the two possibilities are mutually exclusive facilitates
decision-making, enabling authorities to consider the entire spectrum of
available organisational forms and modes of operation when making deci-
sions about service provision. The effectiveness of each option in a spe-
cific case can then be evaluated in a clear-headed way, without ideological
blinkers (Bauer 2012).

Second, classifications of remunicipalisation which are based on familiar
forms of privatisation, for example, distinguishing between remunicipali-
sation of assets, organisational remunicipalisation and functional remunic-
ipalisation (see Libbe and Hanke 2011; Burgi 2012a; Schmidt 2014), turn
out to be superficial and insufficiently complex. This is because, in prac-
tice, hybrid forms of publicisation are common. Analysis of such hybrids is
high on the publicisation agenda, as is the generation of innovative mod-
els that meet the demands for increased citizen participation and demo-
cratic accountability, or legal frameworks permitting the implementation
of new or modified ways of providing local goods and services. From this
perspective, publicisation can be viewed as paving the way for a creative
plurality of forms of organisation and operation, which takes into account
‘epistemological and methodical knowledge to capture the problems of
public, multiple and [...] conflicting goals and their feasibility’ (Budius
and Hilgers 2013: 708).

Third, this analysis, which goes beyond the polarisation of municipali-
sation and privatisation or public and private, makes it clear that when it
comes to selection decisions, networks and collaborations often play an
important role, whether in the form of public-private partnerships (PPPs)
or in the form of public-public partnerships (PuPs). These new forms of
partnership are a spur to the development of a comprehensive legal frame-
work for regulating cooperation among public bodies. But this is not just
about using orthodox regulatory policy to solve problems within ‘a bipo-
lar model of division of responsibilities between state and market’ (rightly
criticised by Budius and Hilgers 2013: 703). It is also particularly impor-
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tant to include those instances of publicisation in the thoughts that have
until now received little or no attention, although they have the potential
to make an important contribution to the modernisation of public services.
Examples of this kind of publicisation would include the public service-ori-
ented activities of third sector institutions. At this point, we consider only
the activities of cooperatives, charities and not-for-profit organisations.

19.3 CoOOPERATIVE CONTRIBUTIONS TO FULFILMENT
OF MUNICIPAL RESPONSIBILITIES IN PUBLICISATION
SCENARIOS

Recognising publicisation as a concept draws attention to several forms
of organisation and operation. This is not the place for a comprehensive
discussion of all these forms, and so we have focused on one specific form
of organisation which has so far been almost completely absent from aca-
demic debates although it is becoming more common in administrative
practice: the cooperative.

From Dusty Old Relic to Model for the Future

An opinion one comes across quite frequently in Germany is that the
cooperative is a dusty old relic from the past (Bauer and Markmann 2014).
In addition to the associations with socialism (Stappel 2012), the image
of an antiquated institution of ‘savers, tenants and farmers’ (Klemisch
and Vogt 2012: 12) has clung to the cooperative. This kind of assess-
ment is no longer appropriate. Partly as a result of numerous international
and national campaigns, today, the cooperative is increasingly viewed as
a modern, future-oriented organisational model, the legal and empiri-
cal significance of which is confirmed thereby. Cooperatives constitute
a formidable part of the global economy. They operate in 100 coun-
tries, provide over 100 million jobs and have over 800 million members
(Deutscher Genossenschafts- und Raiffeisenverband 2015). Against this
backdrop, it is not surprising that the United Nations proclaimed 2012
the International Year of Cooperatives (UN Resolution 64 /136 2009); as
a result of the efforts of the International Cooperative Alliance (ICA), this
has gone on to become the ‘Decade of Cooperatives’.

In addition to the traditional fields in which cooperatives operate, those
in Germany are increasingly becoming involved in new areas, including
local service delivery. In this context, the cooperative was recently declared
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‘trendsetting as a model for cooperation in municipalities and for innovative
future management in municipalities’ (Eisen 2010: 135). In spite of this and
other similar public demands for the increased involvement of cooperatives
in the ‘discussion about models for fulfilling public responsibilities and the
future design of villages, cities and regions’ (Eisen 2010: 135), academic
study in this area is conspicuously lacking (Bauer and Markmann 2014).
There is clearly scope for a more in-depth study of the legal and empirical
role of cooperatives in the sphere of local service delivery. In what follows,
we provide an empirical analysis (Sect. 19.3.2), followed by an analysis of
the reasons for the establishment of cooperatives (Sect. 19.3.3) and, finally, a
description of the various cooperative organisational models (Sect. 19.3.4).

Empirvical Analysis: Coopevative Activity in the Fields of Local
Service Delivery

Foralong time, the number of cooperatives in Germany was falling. Between
1960 and 2010, the total number of cooperatives in the Federal Republic of
Germany fell from over 27,000 to around 7,600 (see Bauer and Markmann
2014 for details). Since then, however, cooperatives have been experiencing
a new boom. The figures tell an impressive story. Corporate, employee and
membership numbers have risen steadily over the past several years (Bauer
and Markmann 2014). The decrease in numbers as a result of mergers or
liquidations has, since 2009, been compensated for by the formation of new
cooperatives (Stappel 2012). According to the latest figures, there are more
than 8,000 cooperatives with approximately 933,000 employees and almost
22 million members in Germany today (Stappel 2014a). In statistical terms
this implies that, on average, one in every four residents in Germany is
a member of a cooperative. It should be noted that cooperatives play an
important role in vocational training. They currently provide about 48,000
young people with a training position (Stappel 2014a).

Cooperatives are active in highly diverse fields. In Germany, they are tra-
ditionally divided into five different sectors. A distinction is made between
the cooperative banks, agricultural and commercial cooperatives, and con-
sumer and housing cooperatives (Stappel 2011). These sectors can be fur-
ther divided; for example, the commercial sector encompasses ‘municipal
services cooperatives’ (Stappel 2014b) which include, at the time of writ-
ing, water, public swimming pool and school cooperatives.! ‘Municipal
services cooperatives’ cannot, however, remain restricted to these three
areas. If one takes an unbiased approach, then, in the terms of Article 28
II 1 of the German Constitution (GG), all other “affairs of the local com-
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munity’ that are normally classed as municipal responsibilities and are now
carried out by cooperatives, should also be included. Considered in terms
of the nature of the activity in which they are involved, there are municipal
services’ cooperatives operating in all the economic, social and cultural
fields that are traditionally within the scope of municipal service delivery.

Cooperatives are currently also highly active in these sectors. In the eco-
nomic sphere, for example, one finds energy cooperatives (which include
‘bioenergy villages’, photovoltaics cooperatives and wind energy coopera-
tives, as well as cooperative local heat networks); in the social and educa-
tional services sphere, one can find cooperatives involved in provision of
nursery schools, services for elderly people and families and in primary
and secondary healthcare; in the cultural sphere, there are cooperative
arthouse cinemas and art and cultural institutions. The figures for start-up
cooperatives suggest that there is particularly strong potential for growth
in the social services field. In this area, the number of new cooperatives
set up cach year has increased sixfold, from five in 2005 to 31 in 2013
(Stappel 2014b). During this period and the first half of 2014, a total
of 168 social cooperatives were set up (Stappel 2014b). The creation of
cooperatives in new areas of municipal service delivery, such as the supply
of Internet through a nationwide broadband network (Schroder 2014),
is also being encouraged. In the meantime, inter-municipal cooperatives
have been formed in narrower administrative fields, for example, for the
optimisation of citizens’ advice and the development of e-government
(for numerous examples in the field of traditional municipal service deliv-
ery and beyond, see Deutscher Genossenschafts- und Raiffeisenverband
2014; Bauer and Markmann 2014 and references therein).

It is still important to broaden one’s perspective to include the range
of services that is not conventionally considered municipal responsibilities,
but which is undoubtedly in the interest of the municipality to see deliv-
ered (‘service delivery in the municipal interest”) because they are strongly
linked to the municipality and its residents. An important example of ‘ser-
vice delivery in the municipal interest” would be the basic and local sup-
ply of food easily accessible to and available for everybody. This is not
traditionally a municipal responsibility although it is of huge significance
to municipalities and their residents (see also Budidus and Hilgers 2013).
In recent years, there has been a boom in the establishment of village shop
cooperatives to guarantee local availability of basic foods. Between 2005
and mid-2014, 52 village shops were set up (Stappel 2014b).

The trend for cooperative delivery of services for which the municipal-
ity has responsibility is in no way limited to Germany. There are coopera-
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tives involved in delivery of local services in other European countries, and
sometimes, they are ahead of their counterparts in Germany. In the next
paragraphs, we give brief examples of cooperative delivery of municipal
services in the UK and Italy.

In the UK, since the proclamation of the International Year of
Cooperatives, at the latest, there has been concrete action to support
cooperatives which are active in the field of municipal responsibilities. This
action has included the presentation to the House of Commons of a com-
prehensive 200-page report commissioned by the Communities and Local
Government Committee on ‘Mutual and co-operative approaches to deliv-
ering local services’ (House of Commons 2012). In addition to presenting
cooperative models, the report contained an empirical analysis and concrete
suggestions for reform, as well as recommendations for increased promo-
tion and propagation of these two forms of organisation. Cooperatives and
mutuals in the UK ‘have already spun out of a wide range of local gov-
ernment services, including adult social care, libraries, children’s services,
housing, integrated health and social care’ (UK Government 2013: 4).

In Italy, so-called ‘social cooperatives’ play a particularly important role
in supporting municipalities. They are active, above all, in the field of
‘social, health and education-related’ services (Raiffeisenverband Siidtirol
2015) and in handling the integration or reintegration of socially disad-
vantaged people (Raiffeisenverband Stidtirol 2015). It is estimated that at
present, there are around 14,000 social cooperatives in Italy; in statistical
terms, this is equivalent to at least one active social cooperative in each
Italian municipality (Raiffeisenverband Siidtirol 2015).

Reasons for the Creation of Cooperatives in Selected Sectors
of Local Sevvice Delivery

There are many reasons behind the trend for collaboration-in the form
of cooperative entities-in municipal service delivery or delivery of ser-
vices in the municipal interest. First, it increases citizen participation and
control over services such as energy supply, in which the private sector is
dominant. Choosing a cooperative organisational structure means that all
available resources can be pooled to provide a more democratic, transpar-
ent and grassroots alternative to failed attempts at privatisation. Broadly
speaking, the cooperative is seen by many as a ‘middle way organisation’
lying somewhere between the private sector and the state; it is a private
legal entity with a public character (Eisen 2010). Second, cooperatives
guarantee the continued existence of a minimum level of local infrastruc-
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ture. Demographic developments, including migration of young people
to urban areas hit rural areas particularly hard and can lead to the disap-
pearance of entire villages. Only by combining all resources still available
is it possible to retain some social and cultural opportunities in rural areas
in the face of these challenges. Another factor is that increased citizen
involvement in municipal service delivery, and the social capital associated
with this, lighten the burden on strained municipal budgets.

Variety of Models of Organisation and Levels of Complexity

The wide range of fields in which cooperatives can operate and the wide
variety of actors they bring together have led to the creation of various
organisational models with varying degrees of internal complexity. In
addition to well-known forms of collaboration, such as PPPs and PuPs,
there are two further important forms of collaboration which are still rela-
tively unknown in German administrative science and law: the municipal-
citizen partnership and the multi-stakeholder partnership. Our discussion
focuses on these models.

A municipal-citizen partnership involves the coming together of munic-
ipalities and citizens to form a cooperative which will carry out municipal
functions (Miinkner 2012). Under such partnerships, municipal services
are either replaced by or complemented by civic engagement (Schopf
and Paier 2007). These kinds of projects arise when citizens are directly
affected by proposals for changes to services, such as the threatened dis-
continuation of a municipal service (Miinkner 2012). In such situations,
citizens’ willingness to get involved is particularly high (Miinkner 2012).
Considering demographic developments, municipal responsibilities within
the social sphere, such as childcare and care of the elderly, have particu-
lar potential here (Reiner et al. 2010). In addition to the mobilisation
and maintenance of civic engagement (social capital) in general (Reiner
et al. 2010), ensuring a balance between citizens’ and municipality inter-
ests through appropriate control mechanisms is a particular challenge for
these kinds of models (Karner et al. 2010: 98). Municipal-citizen partner-
ships can exist with or without direct municipal participation in the coop-
erative. The municipality may restrict itself to supporting the cooperative
as, say, an ‘investing’ member (see paragraph 8 II Genossenschaftsgesetz,
GenG) whilst staying out of the operational side (Karner et al. 2010: 87).
The purely citizen-owned cooperative is another option; in this case, the
municipality might provide support, for example, by leasing property on
favourable terms.
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Multi-stakeholder cooperatives are, however, a form of organisa-
tion with a ‘heterogeneous membership” (Miinkner 2012: 336) which
has joined forces to deliver a specific municipal function. An example of
this can be found in the cooperative Stadtteilgenossenschaft Sonnenberg
¢.G. in Chemnitz. Here, the housing industry, local businesses, institu-
tions and public providers have joined forces to take responsibility for
carrying through plans for urban redevelopment and to tackle social-
political problems and problems related to the labour market (Bayerisches
Staatsministerium fiir Arbeit und Soziales, Familie und Integration 2013:
18). The ‘one member one vote principle’ (paragraph 43 III 1 GenG) can
be a particular challenge for multi-stakeholder cooperative under German
law as it requires the ‘alignment of interests’ within a ‘heterogeneous
membership’ (Miinkner 2012: 337).

Municipal-citizen partnerships and multi-stakeholder cooperatives
are, of course, cooperatives based on PPP or PuP models. Municipalities
have formed innovative alliances across a diverse range of areas for the
purposes of inter-municipal cooperation and the following list is by no
means exhaustive: inter-municipal hospital cooperatives; joint municipal
purchasing groups which exist to procure goods and services on more
favourable terms (for details on these and further examples see Deutscher
Genossenschafts- und Raiffeisenverband 2014: 46 ¢t seq.); inter-municipal
information technology cooperatives which, through the development
of a digital town hall, attempt to facilitate and encourage e-government
within and between municipalities, and other public bodies and/or the
economy (see Wandersleb 2014).

In addition to diverse cooperative structures involving a wide range
of participants and stakeholders, one can occasionally find more complex
internal structures. Under certain circumstances, the municipality may
have a particular interest in maintaining control over a service or area of
activity, perhaps because they have a legal responsibility to do so, or because
wider municipal interests are at stake (see for example, Burgi 2012b). This
creates a problem for cooperatives, because paragraph 43 III 1 GenG,
states that the ‘one member one vote principle’ is applicable. In these cir-
cumstances, a ‘two-tier cooperation model’ may be established to ensure
that the municipality nevertheless has the control it requires. One type of
two-tier model involves the creation of a predominantly inter-municipal
cooperative in which other interested parties (citizens) hold a participat-
ing interest through membership of a citizens’ cooperative, which is, in
turn, a member of the inter-municipal cooperative. Another option is the
creation of a ‘two-tier cooperative model with voting rights according to
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equity investment’. Paragraph 43 III 3 Nr. 3 GenG makes provision for
cooperatives ‘whose members are exclusively or predominantly themselves
registered cooperatives’ to set their own rules for the weighting of votes
contained in their articles of association, for example, members voting
rights’ might be weighted according to their share capital. The following

Figs. 19.1 and 19.2 demonstrate possible organisational models.

Municipal cooperative

Municipality Citizens' cooperative Municipality

Citizens’
cooperative

Members
Investment

Equity

Fig. 19.1 Two-tier cooperative model (Source: Genossenschaftsverband and
Bayern 2012: 26)
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Members
Investment
Equity

Members
Investment
Equity

Members
Investment
Equity

Dividends

Municipal Citizens'
cooperative cooperative cooperative
village B

village A

Fig. 19.2 Two-tier cooperative model with voting rights according to equity
investment (Source: Genossenschaftsverband Bayern 2012: 26)

19.4  CONCLUSIONS

The total number of German cooperatives is growing. Whether this
gives grounds to claim that there is a renaissance in the cooperative sys-
tem in Germany is doubtful, at least if one compares the situation with
that of cooperatives in other European countries such as Italy. What is
clear, however, is that cooperatives in Germany are increasingly active in
services conventionally delivered by municipalities; moreover, they make
an important contribution to ‘service delivery in the municipal interest’.
This enables the cooperative to bring a wide variety of players together.
It also turns out, in practice, to be sufficiently flexible to protect specific
municipal interests. The cooperative is certainly not a panacea for current
political and societal problems affecting the discharging of municipal
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responsibilities. Whether or not a cooperative (rather than another form
of organisation) is best placed to take on a specific function will depend
on context- and case-specific factors. Analysis to determine the particular
advantages of a cooperative organisation (based on the classic cooperative
principles of solidarity, self-administration and self-responsibility) is crucial
to decision-making about publicisation.

NOTE

1. Between 2006 and the first half of 2014, eight new water cooperatives
(water and sewage services), 10 public swimming pool cooperatives (indoor
and outdoor swimming pools) and 12 school cooperatives (schools and
music) were registered. For details, see Stappel (2014Db).
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CHAPTER 20

Variance in the Institutions of Local Ultility
Services: Evidence from Several European
Countries

Giuseppe Grossi and Christoph Reichard

20.1 INTRODUCTION

Throughout Europe, there have been significant changes in how local
government (LGs) manage and deliver public services. Aside from mod-
els such as inter-municipal cooperation, three models of delivering public
services at local level have gained traction in recent times: corporatisation,
public-private partnerships (PPPs) and contracting out. In this chapter, we
review the dominant modes of local service delivery in several European
countries: Estonia, Finland, Italy and Sweden, and the three German-
speaking countries, Austria, Germany and Switzerland. These countries
represent a broad range of local government services from southern
European Italy as Napoleonic state via the central European German-
speaking area, to the two Nordic countries of Finland and Sweden, and the
post-socialist state of Estonia. This chapter concentrates on typical ‘utility
services’—water, sewage, waste, energy and transport—at local level.
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The chapter focuses on the organisation of service delivery and the
exercising of institutional choice with respect to models of service provi-
sion in the selected countries. We also explore changes over time and the
causal factors underlying them. Finally, we analyse the empirical results
and draw some theoretical conclusions.

20.2  ALTERNATIVE METHODS OF SERVICE DELIVERY

In principle, a municipality can opt for any of the following institutional
models of service delivery (Grossi and Reichard 2008):

Directly by a municipal department (in-house delivery). This is prob-
ably the most traditional solution, and to some extent, a bureaucratic
one, but it allows the municipality to exert considerable influence
over exactly how the service is delivered on the ground.

By an autonomous entity—often a corporation—which is fully or
majority-owned by the municipality but enjoys some managerial
autonomy.

By a group of municipalities which collaborate to produce and dis-
tribute the service.

By a consortium of public and private bodies which collaborate in a
contract-based PPP. In such cases, the municipality reaches an agree-
ment with one or more private investors on the financing of an infra-
structure project; in many cases, the private partners will also build
and operate the infrastructure.

By an organisational PPP, for example, a mixed ownership corpora-
tion (public and private shareholders).

By ‘contracting out’ service delivery to a private commercial enter-
prise or a private non-profit organisation. The operator has a con-
tract with the municipality, which still has responsibility for ensuring
that the service is delivered to an appropriate standard.

By ‘the market’, for example, by private enterprises competing with
one another to provide the service. The municipality transfers all
functions and all responsibility for the quality and availability of the
service to the private enterprises (privatisation).

In the following sections we discuss only three delivery models: munici-
pally owned enterprises (MOEs), contractual PPPs and contracting out to
private commercial enterprises. We concentrate on these models as they
are the ones most commonly used in the utility sector.
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20.3 ORGANISATION OF LocAL SERVICE DELIVERY
IN THE COUNTRIES UNDER REVIEW

In this section, we present an overview of how municipalities in the
selected countries have organised the delivery of utility services. A com-
parative summary of the models of delivery used in the selected countries
is presented in Table 20.1.

Italy

Since the beginning of the 1990s, Italian local public services have engaged
in a series of externalisation initiatives, including corporatisation, collab-
orative arrangements, PPPs and contracting out (Bobbio 2005; Grossi
2007; Argento et al. 2010), although recently, there has been a strong
trend towards reforms which favour private providers. Corporatisation has
taken place via myriad legal forms in which local government (LG) has
total or partial ownership: institutions, special undertakings, consortia,
foundations and associations, cooperatives, limited companies and joint-
stock companies (Grossi and Reichard 2008).

LG owns nearly 6,000 decentralised entities, 65 % of which are pri-
vate legal entities (limited companies or joint-stock companies) and
35% are other types of legal entity (Corte dei Conti 2012). Almost all
municipalities (7,723 out of 8,100) own shares in decentralised entities
(IFEL 2012). More than 35% of the decentralised entities are active
in the utility sector and less than 65% are active in other service sec-
tors such as culture, recreation, education, housing. The Italian utility
sector has an annual turnover of over 36 billion euros and a workforce
of about 186,000 employees, just in local transport, waste, water and
energy (Nomisma 2011). Municipalities own an average of 10 entities,
with large cities typically having about 22 MOEs. About 30 % of MOEs
are in mixed public-private ownership (IRPA 2012). In Italy, joint stock
companies that provide local utility are entitled to register with the
Stock Exchange and thus, gain access to the financial market. Another
Italian peculiarity is the growing number of MOE mergers in the utility
sector.

Contractunl PPPs

There is also a trend towards use of contractual PPPs at the local level.
From 2000 to 2010, the proportion of bids for national public works,
which involved a PPP increased from 5% to 25 % (Carbonara et al. 2013).
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Most PPPs apply to sport facilities, gas, water, telecommunication, trans-
portation, hospitals or urban development (Rossi and Civitillo 2014).

Contracting Out

Contracting out of local public services to private corporations and non-
profit organisations has increased remarkably in recent years and occurs
in the utility sector, for example, in waste disposal (Cepiku 2006; Grossi
etal. 2010). According to a recent analysis, the proportion of LG services,
which were contracted out is between 10% and 30% (Nomisma 2009).

Germany

MOEs are widely used for utility services and they employ about 50%
of the municipal workforce (Richter et al. 2006). Altogether there are
13,000 separate local entities at local level, about 50% of them in the
utility sector (Schmidt 2011). About 40 % of MOEs are co-owned by pri-
vate shareholders, although the municipality usually owns the majority of
shares. MOEs are most common in the following sectors (Schmidt 2011):
water (14 % of all MOEs), sewage (11 %) and energy (10%). The number
of MOEs has increased dramatically over the last 30 years. Various LG
units have been transformed into corporations. As a result, municipali-
ties have direct and indirect shareholdings in an interconnected network
of organisations, which results in an often complex municipal ‘empire’
(Grossi and Reichard 2008).

PPPs

At local level, contractual PPPs represent a relatively modest 5% of
fixed asset investments (Winkelmann 2013). PPPs are most popular for
infrastructure projects relating to schools, hospitals and sport facilities.
Contractual PPPs are little used in utility services.

Contracting Out

Waste collection and treatment, and more recently, public transport, are
sometimes contracted out. In the waste sector, about 54 % of municipali-
ties have outsourced waste collection to private providers (Opphard et al.
2010). German citizens are, however, becoming quite sceptical about
privately provided utility services. Almost 60% of Germans prefer public
services to be delivered by a public enterprise (Dimap Consult 2008),
and in several referenda, citizens have voted against privatisation of utility
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services. As in other parts of Europe, there is a lively debate in Germany
about remunicipalisation of privatised services (Wollmann and Marcou
2010; see also Bonker et al., i this volume, Bauer and Markmann, in this
volume). An important stimulus for the current debate is that a number of
concessions in the local energy market are now expiring; this gives munici-
palities the opportunity to buy back their local energy production and/or
distribution. In fact, in the energy sector, remunicipalisations account for
only 2% of all expiring concessions, the majority of concessions have been
renewed or awarded to other companies.

Austria

The 2,359 municipalities (most of which are rather small) have responsi-
bility for a broad portfolio of local public services, including typical utility
services. Seventy-seven per cent of utility services are provided by MOEs,
18% by private suppliers and the remainder are provided directly by LG
(KDZ 2008). In Austria, there are about 1,200 MOE:s active in the various
utility services and several other areas, for example, in housing, culture,
etc. (CEEDP 2010). Additionally, Austrian municipalities (especially the
smaller ones) have established 1,413 inter-municipal associations to man-
age or provide water, sewage, waste or education services (CEEP 2010).
Thirty-eight per cent of utility services are provided by semi-autonomous
entities and the rest by private commercial corporations, usually limited
companies (43 %). About 30 % of Austrian MOEs are mixed corporations.
On average MOEs employ about 5% of the local municipal workforce,
making them a relatively small player (KDZ 2008). The corporatisation
wave started around 2000; almost half of the municipal corporations were
established after that date. MOE:s are particularly prominent in the water
and sewage sector but are also involved in social housing (CEEP 2010).

Contractunl PPPs

Contractual PPPs do not play an important role in Austrian LG. Occasional
examples are found in utility services (for example, waste or sewage ), school
rehabilitation and cultural institutions (Hammerschmid and Ysa 2010).

Contracting Out

Contracting out remains a minority choice in most sectors. Eighteen per
cent of utility services are provided by private suppliers; only in public
transport is this proportion significantly higher, at 59 % (KDZ 2008).
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Switzeviand

LG in Switzerland is quite powerful. About 42% of all public employees
work in LG, and municipalities account for about 35% of public expen-
diture in Switzerland (Knechtenhofer 2003). Because most municipalities
are small, there is much more inter-municipal collaboration in Switzerland
than in neighbouring countries (Steiner 2001; Steiner and Kaiser 2013).
Fifty-five per cent of municipalities use collaborative structures to deliver
or manage sewage and waste services, 45 % use them for water and 32%
for transportation and energy services (Steiner and Kaiser 2013: 164).
Swiss municipalities own a considerable number of MOEs; many of them
are involved in utility services. About two thirds of all Swiss municipalities
own private law-based corporations (Knechtenhofer 2003). Strong areas
with many MOE:s are the energy and the water sectors.

Contractunl PPPs

Contractual PPPs are not much used in Switzerland, including at local
level (for example, Lienhard 2006; Ladner et al. 2010). There are some
PPPs for investment and operation of sports stadia and other construction
projects. Other options, such as contracting out and inter-municipal coop-
eration, are considered preferable to PPPs (Ehrensperger 2008).

Contracting Out

Private suppliers play only a modest role in the delivery of local utility
services in Switzerland (Proeller 2002). Citizens seem to be satisfied with
their local utilities and often resist attempts to privatise them.

Sweden

Since the beginning of the 1990s, municipalities and county councils have
been free to decide how local services are delivered, directly by the munici-
pality, by municipal companies or by external providers such as cooperatives,
private corporations and associations under the arrangements set out in the
Public Procurement Act (CEEP 2010). There have been extensive, diverse
initiatives to externalise local public service delivery (Argento et al. 2010).
There are about 1,700 MOEs in Sweden involved in various sectors;
their involvement is most significant in electricity, gas, water, waste disposal,
public transport and housing (SCB 2012). Fifty-two per cent of MOEs
(accounting for 37% of the MOE workforce) are active in commercial
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services and in real estate whilst 25 % of all MOEs (accounting for 36 % of
the MOE workforce) are involved in the energy and water sectors (SCB
2012). MOE:s can exist in various legal forms (joint-stock companies; lim-
ited partnership companies; limited companies; economic associations;
non-profit associations); the limited company is by far the most common
form, at 93% of all MOEs (SCB 2012). In some cases, MOEs are jointly
owned by more than one LG (Grossi and Thomasson 2011). The joint
publicly owned enterprise has become a common choice, particularly for
small and medium-sized LGs, as it offers economies of scale, especially in
the water sector (Argento et al. 2010).

Contractunl PPPs

Use of contractual PPPs is increasing at local level. They tend to be used
for activities related to industrial policy, tourism and the building and or
renovation of sports centres (Argento et al. 2010).

Contracting Out
Contracting out is still quite limited, with waste collection and public
transportation being the main services involved (Argento et al. 2010).

Finland

Like the other Nordic countries, Finland places considerable emphasis
on local self-government. Local authorities are responsible for providing
various welfare services to their residents. Municipalities have considerable
autonomy when it comes to organising the provision of local services and
inter-municipal collaboration is common.

Finnish municipalities own some 1,800 MOE:s; the utility sector is with
5% of the municipal workforce, quite small compared with other service
areas like education or health. The main areas of operation for MOEs are
housing, electricity and gas, water supply and sewerage. The joint-stock
company has become a common legal form for municipal enterprises. In
some areas such as water, port operations and energy, a significant number
of MOEs are ‘public enterprises’ governed by public law. MOE:s are part
of the consolidated accounts of a municipality, and in the past, they were
locally important as their profits could be used to cross-subsidise other
municipal services. Since 2015, European Union (EU) competition law
has required public corporations operating in competitive markets to be
constituted as joint-stock companies.
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PPPs

Local authorities use PPPs mainly for municipal building projects and
other local infrastructure projects such as school buildings, municipal
offices and health centres, and so far, the number has been small. The util-
ity services have not been directly involved.

Contracting Out

Contracting out is used mainly by smaller municipalities which lack the
capacity for direct delivery. Many of the technical services related to infra-
structure, maintenance of roads, transportation or waste collection are
provided by private operators.

Estonia

Estonia also has a strong ethos of local self-government. LG is, for exam-
ple, exclusively responsible for the provision of social services, housing
and utility services and it is free to choose the form of service provision.
Externalisation of public services is quite common as a result of a wave of
privatisation and corporatisation during the 1990s after Estonia regained
independence. At the time of writing, no clear trend to replace current
models of service provision could be identified in Estonia.

MOE;s

MOE:s play a particularly prominent role in utility services such as water
and heating, but are also involved in healthcare and social services. Despite
the country’s small size (1.3 million inhabitants), the number of munic-
ipalities is relatively large (226 in 2011) and there are almost as many
MOEs (Dexia Crediop 2004). In Estonia, both publicly and privately
owned companies are for-profit legal entities subject to private law and
operate as limited companies or joint-stock companies. Some MOEs have
a mixed public-public ownership because LGs try to benefit from scale
effects or higher financial leverage (for example, for water infrastructure
modernisation with the EU support funds). Mixed public-private co-
ownership of MOEs is, however, exceptional.

PPPs

PPPs are most often used for construction or renovation of school build-
ings, sport facilities or other real estate developments (for example, hous-
ing, offices, public space) in order to make use of private funding. Tallinn
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has more PPPs than any other municipality. Recently, there has been a
decline in the use of PPPs as municipalities have to recognise future PPP
payments as part of their debts (Mieltsemees 2010).

Contracting Out

Contracting out is most common in sectors as waste collection, street
cleaning, public transport and city parking, but in general terms, is not
much used in Estonia at present.

204  COMPARATIVE ANALYSIS

There are some commonalities in the institutional landscapes of the
seven countries under review (for details, see Table 20.1). All countries
have externalised a large proportion of their utility services to autono-
mous MOE:s. The size of MOEs as a proportion of all LG activities var-
ies between countries; in terms of employees, it is quite low in Austria,
Estonia, Finland and Sweden but fairly high in Germany and Italy.
Corporatisation, considered in terms of proportion of the workforce and
average numbers of MOEs per municipality, has been most extensive in
Germany. Everywhere, MOEs are responsible for the traditional utility
services such as water and sewage, waste, energy and public transport, and
are usually fairly autonomous with respect to the parent municipality. This
is also mirrored in the legal status: In all countries, the majority of MOEs
are private legal entities, typically limited companies. This is a consequence
of the common new public management (NPM) doctrine favouring pri-
vate sector organisations on the grounds that they are more flexible and
efficient than their public counterparts.

Corporatisation was driven by a desire for more flexibility and greater
efficiency, to ‘depoliticise’ certain service areas or to escape the regu-
lations binding local governments’ handling of human resources and
financial matters. Some of these goals were achieved, at least in part; but
overall, the results have been rather mixed (Grossi and Reichard 2008).
MOEs are becoming quite commercialised and profit-driven; sometimes
they are even losing their focus at the public interest. Furthermore,
the complex holding structures used by municipal groups develop
centrifugal tendencies, and municipalities, more strictly, their politico-
administrative leadership, have proven to have a rather modest capacity
for steering and managing such structures. In most of the countries,
the local utility sector is noticeably fragmented. The downside of the
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increased autonomy of MOEs is a reduction in LG power to steer and
manage their activities.

The private business sector participates in local service delivery in dif-
ferent ways. First, private companies are shareholders in a considerable
proportion of MOEs (30-40% in Italy, Austria and Germany). These
various stakeholders of these hybrid organisations have divergent inter-
ests and approaches, which sometimes cause serious conflict. In Estonia,
Finland and Sweden, the proportion of mixed enterprises is much lower,
but multiple-partner public-public ownership of MOEs is more common
as the comparatively low density of population makes inter-municipal col-
laboration more effective.

Second, private involvement via contractual PPPs has become increas-
ingly important, although the economic impact of PPPs remains mod-
est in all the countries we considered. Interestingly, most LGs use PPPs
primarily for infrastructure projects, particularly for renovation of school
buildings, but they are very rarely used in the utility sector. Our evidence
suggests that the trend for PPPs has so far not reached municipalities in
mainland Europe. More recently, there has been a decline in the attractive-
ness of PPPs, coinciding with the fiscal crisis, because private investors are
having difficulty refinancing PPP investments.

Third, in most of the countries we examined, some utility services have
been contracted out to private providers. Waste collection, energy and
transport are sectors with a particularly high proportion of outsourcing.
Finally, we found only limited evidence of a trend towards remunicipalisa-
tion in the countries we reviewed. Even in Germany, this trend is more
talk than substance.

The general picture is one in which local service delivery is domi-
nated by autonomous, but wholly or partly publicly owned corporations,
alongside a small number of PPPs and with a modest proportion of out-
sourcing (for similar results: Torres and Pina 2002). The selected coun-
tries showed quite similar trends over the last two decades; everywhere,
there was a clear trend towards marketisation. Municipalities introduced
a purchaser-provider split and outsourced some services or functions to
the private sector. Nevertheless, LG has been quite cautious in following
the recent fashion for PPP. In general, the boundary between the public
sector and private sector became more blurred as a result of institutional
changes.

Three important drivers of institutional changes in the selected coun-
tries can be identified. First, continuing EU pressure to liberalise, open up
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services to competition and reduce ‘unfair’ government subsidies to utili-
ties forced LGs to contract out services and encourage MOEs to become
more efficient. Second, the adoption of the neoliberal doctrine of NPM
intensified the pressure on LGs and their MOEs and reinforced the trend
towards corporatisation and outsourcing. In the post-NPM era, there
has been some consolidation of municipal groups and a more balanced
assessment of PPP and contracting out. Municipalities have attempted to
improve how they direct and manage their MOE conglomerates, but not
always with great success.

The third important driver of institutional change has been the long-
term fiscal pressure on LG. Because municipalities have been dealing with
severe financial cuts and heavy debt burdens, they have been forced to
turn to their own enterprises for revenue and are increasingly using MOEs
to generate additional revenue by transferring surpluses to the central
municipal budget and to hide debts in their holdings.

The effects of the institutional change on the countries we reviewed
have been mixed. Several studies have shown that corporatisation resulted
in some efficiency gains and also increased the flexibility of LG (Torres
and Pina 2002). MOEs have demonstrated that they can survive in the
face of competition, at least in adequately regulated markets. However,
MOEs have also become more ‘commercial’ enterprises; in some cases,
the managers of MOEs have adopted conventional business values and
strategies focused on profit-making, thus neglecting the public interest.
Exercising effective control over MOEs has, furthermore, become a seri-
ous challenge for municipalities. In most of the selected countries, the
form of corporate governance adopted for municipal holdings turned out
to be inappropriate, mainly because board members lack the appropriate
qualifications and because logics and tools of holding management are
weak (Grossi and Reichard 2008). LGs also seem to have little account-
ability for their corporations (for more effects of autonomisation of gov-
ernment entities, see Verhoest et al. 2012). There is a lot of evidence
available about the effects of PPPs and contracting out (for example,
Grossi and Mussari 2008; Hammerschmid and Ysa 2010; Reichard 2012).
Although some efficiency gains are not unlikely, the adverse impact on
accountability and democratic control is substantial. Transaction costs are
often high, which is another factor to be considered. The expected results
from market-based and commercial solutions are not borne out by practi-
cal experiences; such models have not proven to be a universal remedy for
the problems affecting local public services.
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Given the continuing fiscal pressure on LG on the one hand, and the
mixed experiences of externalisation and preference of large groups of
citizens for ‘public solutions’ on the other, it seems likely that the use of
external providers will decline, but remain an important part of the picture.
Municipalities face a challenge to increase their capacity to plan, manage
and regulate the delivery of local services for which they are responsible.
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CHAPTER 21

Public and Social Services in Europe:
From Public and Municipal to Private
Provision—And Reverse?

Hellmut Wollmann

21.1 INTRODUCTION

This chapter attempts to summarise some of the most important findings
from other chapters in this volume and draw some general conclusions. It
goes without saying that, given the range of countries, service sectors and
periods dealt with, this summary cannot be anything other than selective
and broad-brush in its approach.

For a guide to the terminology, methods and conceptual framework
underpinning this volume, the reader is referred to the introductory chap-
ter (Wollmann, iz this volume).

In line with the essentially institutional and developmental or chrono-
logical approach pursued in this volume, this discussion is organised in
terms of four stages, and focuses on the most recent phase, the period
since the mid- to late 1990s (see Sect. 21.4 below).

21.2 LATE NINETEENTH-CENTURY DEVELOPMENT

In the nineteenth century, during a period of rampant industrialisation
and urbanisation in which the UK, and then Germany, were European
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frontrunners, the provision of public utilities (water, sewage, waste, public
transport, energy) in their early, basic forms was seen mainly as a respon-
sibility of local authorities (the ‘political community’') and was labelled
(sometimes for polemical purposes) as municipal socialism (see Kiihl
2001).

By contrast, the provision of elementary personal social services was
largely left to the ‘social community’,? in other words, to the ‘informal
sector’ (are Munday 2010, Buser 2013, Wollmann and Marcou 2010)
consisting of charitable, not-for-profit organisations, philanthropists,
workers’ organisations, societal self-help groups and so on.

21.3  SERVICES IN THE ADVANCING AND ADVANCED
WESTERN EUROPEAN STATE

Public Services and Utilities

After the rise of the advanced welfare state, which reached its peak in the
1970s, public utilities in western European (WE) countries were predomi-
nantly provided by the public sector (state as well as municipal) either
directly (im-house, en régie) or through corporatised (hived off) public/
municipal companies (municipally owned enterprises, MOEs; see Grossi
and Reichard, Wollmann, i this volume) and organisations. The quasi-
monopoly of the public sector over service provision was meant to ensure
that services were provided under the direct or indirect control of elected
public authorities (‘government’), which would advocate and safeguard
the general interest.

The energy sector was nationalised, that is to say, taken from predomi-
nantly municipal ownership into state ownership. In the UK, this happened
in 1946 under the incoming Labour (socialist) government. In France,
nationalisation occurred in 1948 as part of the Gaullist drive to moder-
nise post-war France (two state-owned monopolist energy corporations,
Electricité de France, EDF, and Gaz de France, GDF were established).
Nationalisation did not take place until later in Italy; the state-owned
energy giant ENEL was created in 1962. In post-war Germany, however,
under a conservative-liberal federal government, the energy sector con-
tinued to be dominated by mostly privately owned regional energy com-
panies. For historical reasons, the municipal companies (Stadtwerke) had
a significant, albeit minor role in the market, particularly in the transmis-
sion, distribution and (to a lesser degree) generation of electricity (see
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Wollmann et al. 2010; Bonker et al., in this volume). In Germany, Italy
and Sweden, the water sector was owned and operated by the municipali-
ties and their companies, whereas in the UK, it was nationalised by the
post-war Labour government, which transformed small municipal com-
panies into state structures. In contrast, in France, there was a tradition
of outsourcing (gestion déléguée) dating back to the nineteenth century,
and so many municipalities outsourced water provision to external (pri-
vate sector) companies (see Citroni 2010; Lieberherr et al., iz this volume,
Marcou, in this volume).

Personal Social Services

In effect, it became a principle of the welfare state that personal social
services (such as care for the elderly) were provided primarily by the pub-
lic sector itself since (state or municipal) employees were deemed best
motivated and qualified to deliver such services. The history of the UK
illustrates this well. In 1945, local authorities were put in charge of social
service provision, and it was one of the core functions of local govern-
ment (see Bonker et al. 2010). The reform brought about an expansion
of local administration in terms of both organisations and manpower and
this led to some criticism of so-called ‘municipal empires’ (Norton 1994).
Similarly, in Sweden, personal social services were provided almost entirely
by local government personnel. This was regarded as a crucial element of
Sweden’s welfare state model; the involvement of non-public (not-for-
profit, etc.) bodies was explicitly ruled out under the 1936 compromise
(‘hidden social contract’, Wijkstrom 2000: 163) between the social dem-
ocratic national government and the country’s Protestant Church (see
Wollmann 2008).

In Germany, in contrast, the privileged position that non-public, not-
for profit (‘welfare’) organisations traditionally have with respect to the
provision of personal social services derives from a compromise between
the Prussian State and the Catholic Church, which was reached in the
1870s. It was this compromise which, drawing on the latter’s Socia/
Doctrine (Sozinllehre), introduced the principle of subsidiarity into social
services (and more widely) (Bonker et al. 2010; Bonker et al., in this vol-
ume). Similarly, in Italy, against the background of the Catholic Church’s
traditional involvement in charitable activities, services were largely deliv-
ered by not-for-profit (often church-affiliated) organisations (see Bonker
et al. 2010: 105; Citroni et al., n this volume).
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From a comparative perspective, the history of the UK after 1945 can
be seen to epitomise the public sector-centred model for provision of pub-
lic and social services.

21.4 PosTt-1945 DEVELOPMENT IN CENTRAL EASTERN
EuroreaN (CEE) COUNTRIES

After 1945, following the imposition of the Communist rule, public
and social services in CEE countries were provided largely by the cen-
tral state or by centrally controlled (municipal) units under the centralist,
monolithic socialist state model (for accounts of developments in Poland,
Czechoslovakia, Hungary and Croatia, see Mikula and Walaszek; Nemec
and Soukopova; Horvath, all in this volume, respectively). A conspicuous
exception was Yugoslavia, where a decentralised self-management system
with comprehensive local public and social services was put in place (see
Kopric et al., in this volume).

21.5 DEVELOPMENTS SINCE THE LATE 1970s
IN WE COUNTRIES: RESTRUCTURING THROUGH NPM
AND MARKET LIBERALISATION

The neoliberal policy shift got its initial, powerful political and discursive
thrust in the UK after 1979 under Margaret Thatcher’s Conservative gov-
ernment and from there, it spread to other European countries. Moreover,
following the adoption of the Single European Act of 1986, the European
Union (EU) embarked on a market liberalisation drive with the aim of
creating a single European market by 1992.

Neoliberal criticism of the advanced welfare state and its public sector-
centred model of service provision were centred on three issues.

First, the advanced welfare state was seen as overblown and in need of
being trimmed back to a ‘lean state’ by way of asset or material privatisa-
tion. This approach was exemplified by the wholesale material privatisa-
tion of the energy and water sectors in the UK.

Second, insofar as services continued to be provided by the pub-
lic sector, neoliberal doctrine advocated the hiving off (corporatisation)
of operational units to form, whilst still publicly/municipally owned,
organisationally (and often financially) quasi-autonomous companies
and organisations in order to achieve greater operational flexibility and
economic efficiency and escape the employment and financial regulations
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typical of quasi-monolithic (Weberian) ‘core’ administration (see Grossi
and Reichard, in this volume).

Third, neoliberalism also advocated the outsourcing (contracting out) of
services, preferably by competitive tender, to external providers (primarily
private, commercial providers; but also public, mixed (public-private) and
non-public, not-for-profit providers) in order to attract and combine the dif-
ferent financial, motivational and know-how potentials of all partners involved.

Public Utilities

Since the 1980s, the UK has gone the farthest in implementing neolib-
eral doctrines; it dismantled the allegedly excessive welfare state through
material privatisation of the nationalised energy and water sectors. In
response to EU directives on market liberalisation of the energy sector,
both France and Italy proceeded to transform their state-owned energy
companies (EDF and ENEL, respectively) into private law-based, quoted
stock companies as a step towards selling shares to private investors, but
20% of ENEL stock remains in Italian state ownership and 80% of EDF
stock continues to be held by the French state (for details, see Wollmann
et al. 2010; Allemand et al., in this volume).

In Germany, by contrast, the energy sector had for a long time been
dominated by regional quoted (largely privately owned) energy compa-
nies, with the municipal energy companies, Stadtwerke, playing a notice-
able, albeit minor role in the local energy markets through tradition. The
federal legislation of 1998 that was meant to incorporate the relevant
EU Directive into national law had the paradoxical effect of strength-
ening the oligopolistic and competition-adverse market dominance of
the ‘big four’ (E.on, RWE, EnBW and Sweden’s state-owned Vattenfall)
whilst hastening the ‘demise of the Stadtwerke’ (Stadtwerkesterben) (see
Wollmann et al. 2010: 177 ff.). In Sweden, the energy sector continued
to be dominated by state-owned Vattenfall (see Montin, iz this volume).

The UK water sector was entirely privatised, that is, the assets as well as
the right to operate the service were sold off. In France, the private sec-
tor water companies benefited from the centuries-old practice of munic-
ipal outsourcing (gestion déléguée) of water provision and were able to
extend their market share. The ‘big three’ (Veolia, SUEZ and SAUR)
became nationally and internationally dominant players (see Citroni 2010;
Lieberherr et al., in this volume). In Germany, water provision remained
largely in municipal hands although private providers made significant
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advances, especially the French service giants Veolia and Suez and their
German counterparts RWE and E.on (see Citroni 2010; Lieberherr et al.
and Bonker et al., i this volume). In Sweden, public utilities, including
water provision, continued to be owned and operated by municipalities
(see Montin, in this volume).

Personal Social Services

Since the 1980s, market liberalisation, to which the notions of competitive
tendering and the purchaser-provider split are central, has run rampant
through all European countries, resulting in shifts and ruptures in per-
sonal service provision. In the UK, market liberalisation driven by 1980s
legislation on competitive tendering put an end to local authorities’ quasi-
monopoly on social service provision and led gradually to the dominance
of private sector providers (see Munday 2010; Bonker et al. 2010).

In Germany, the federal legislation of 1994, which opened up the
market in long-term care, brought an abrupt end to the traditional
quasi-monopoly of the non-public, not-for-profit so-called ‘welfare organ-
isations’ ( Woblfahrtsverbinde) which was rooted in the principle of sub-
sidiarity. Subsequently, there was a sharp increase in the market share of
private sector providers (see Bonker et al. 2010: 111; Bonker et al., i this
volume). As a result, provision of personal social services, something in
which local authorities used to be closely involved, has become ‘delocal-
ised” (Evers and Sachfie 2003; see also Bonker et al., in this volume).

In Sweden, by contrast, the municipal sector and its personnel continue
to deliver the majority of services, notwithstanding national and inter-
national pressure for market liberalisation, and private (commercial and
not-for-profit) providers deliver no more than 20 % of personal social ser-
vices (see Montin, iz this volume; Wollmann 2008).

21.6 DEVELOPMENTS FROM 1990 ONwarDs IN CEE
COUNTRIES: POST-SOCIALIST TRANSFORMATION
AND RESTRUCTURING

After 1990, following the collapse of the Communist regimes, the entire
politico-administrative structure in CEE countries underwent a dramatic
institutional transformation driven by the adoption of the traditional
European politico-administrative model. This included decentralisation
of local government, and the reception of neoliberal, NPM-based ideas
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about modernisation that were then rampant in WE countries. In addition,
EU policies, including the drive for market liberalisation have increasingly
influenced institutional changes in CEE countries.

Public Utilities

The reorganisation of public utilities (water, waste, etc.) followed a similar path
of institutional change in CEE countries as in the WE countries. Following
a massive transfer from state to municipal ownership (municipalisation) local
authorities have often, as a first step, established corporatised (i.e., organisa-
tionally semi-autonomous but municipally owned) organisations (called &ud-
gerary institutions in CEE countries). Subsequently, private law companies
(such as limited companies or stock companies) are created, providing private
investors with institutional access; in other cases, mixed (public/municipal-
private) companies are created (for details of developments in Hungary,
Poland, Czech Republic, Slovakia and Croatia, see Horvath; Mikula and
Walaszek; Nemec and Soukopova; Kopric, all in this volume, respectively).
At the same time, the municipalities began outsourcing or contracting out
more and more public services to private providers through concessions and
contracts, as well as asset privatisation of related facilities.

In Hungary, state companies active in the energy sector were trans-
formed into private law companies, and in line with the EU’s unbundling
principle, the generation, transmission and distribution functions were
separated at organisational level. In 1995, a large-scale privatisation pro-
gramme resulted in most of the transmission and distribution companies
being taken over by private investors (see EPSU 2010), In contrast, in
Poland, the largest energy company is still 85% owned by the state (see
EPSU 2010; see also Mikula and Walaszek, 2% this volume).

In most CEE countries, the water sector, after being transferred from
state to municipal ownership, has remained mostly in municipal hands. In
Hungary, the 377 municipally owned water companies, a highly fragmented
network, have largely outsourced water provision to private and more par-
ticularly, foreign companies; Veolia, SUEZ, RWE, and E.on are prominent
players (see Kuhlmann and Wollmann 2014: 198; Horvath, in this volume).

Social Services

In the course of the transformation of 1990, most CEE countries pursued
a policy of comprehensive decentralisation of public functions, and thus,
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local authorities were handed the responsibility for the provision of social
services. In Hungary, about 40 % of services are provided directly by local
authorities, 15% by public benefit companies, 5% by churches and 15%
by non-governmental organisations (NGOs) (see EPSU 2010; Horvath,
in this volume).

21.7  DEVELOPMENTS SINCE THE MID-LATE 1990s
IN WE axnD CEE COUNTRIES

Since the mid-late 1990s, the institutional development of public and
social services has been shaped by an array of somewhat conflicting and
contradictory factors of which the following are the most notable:

— The EU drive towards market liberalisation of services of general
economic interest (SGEI) in all member states has continued (see
Marcou, in this volume; Bauby and Similie, in this volume); however,
a December 2009 protocol modifying the Treaty of Lisbon gave
local authorities ‘wide discretion’ ‘in providing, commissioning and
organising services of general economic interest as closely as possible
to the needs of the users’.?

— There are still influential political and institutional advocates of the
neoliberal belief in markets and the superiority of the private sector
over the public sector when it comes to provision of public and social
services, not the least at local government level. However, disen-
chantment with neoliberal maxims and premises has been reflected
in and amplified by an ever more noticeable change in politico-
cultural values in favour of public or municipal service provision.
This disenchantment has surfaced in surveys and local referenda (for
instance in Germany, see Kuhlmann and Wollmann 2014) as well as
in national referenda, such as that held in June 2011 in Italy when
asset privatisation in the water sector was overwhelmingly rejected
(see Citroni et al., in this volume).

— In some Nordic European countries, such as Germany and Sweden,
institutional developments in service provision have taken place in
a largely financially and economically stable context; however since
2008, southern European countries, especially Greece and Spain,
and the CEE countries have been beset by a deepening budgetary
(‘sovereign debt’) crisis which has seriously affected service provi-
sion, thus intensitying the north—south and west—east divides within
Europe.
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Since the mid-late1990s, the trajectories of institutional developments
in service provision have diverged, according to various factors, including
country- and sector-specific factors.

Public Utilities

Between ‘In House’ and ‘Corporatised’ (‘Hived Off’) Provision

Since the mid-late 1990s, the trend towards corporatising (hiving off)
service provision, particularly in the form of MOEs has gained further
momentum in the NPM-inspired search for greater operational flexibility
and economic efficiency. In countries with a fragmented network of usu-
ally small municipalities, the formation of inter-municipal companies has
progressed. At the same time, the number of mixed (public-private or
municipal-private) companies (with an increasing share of the private sec-
tor, including international companies) and the number of organisational
and contractual public-private partnerships (PPPs) have multiplied (see
Grossi and Reichard, in this volume).

Since external players in the public services sector tend to act in accor-
dance with their specific (mono-functional, essentially economic) rational-
ity, horizontally pluralised (governance-type) actor networks have emerged.
These have triggered and promoted some centrifugal dynamics as they
operate largely outside the direct influence of elected political authorities
(government) and tend to defy if not run counter to claim of government
to advocate and bring to bear the general good and ‘political rationality’
(for the government/governance debate, see pace-setting Rhodes 1997; for
the distinction between economic and political rationalities, see Wollmann
2014 and Wollmann, in this volume).

Within this general trend towards corporatisation, however, some signif-
icant variance due to country- and service-specific factors can be observed.

In Sweden, where public services ‘such as municipal housing, water and
sewage services, energy distribution, public transport have to large extent
been transformed into municipal companies...with a new push for corporati-
sation since 2007’ (Montin, iz this volume), the MOEs tend to have a hybrid
perspective. Because they are exposed to competition from private sector
companies, they tend to be guided by an entrepreneurial, profit-seeking
economic rationality; however, because they are embedded in the political
context of local government, they are also influenced by a political rationality
insofar as they also have non-economic goals, and take account of social and
ecological concerns and so on (see Montin, iz this volume; Wollmann 2014).
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In Germany, too, the trend towards corporatised municipal companies
(MOEs) has extended to almost all sectors (see Bonker et al., i this vol-
ume; Grossi and Reichard, n this volume). The centrifugal dynamics of
MOEs have posed a serious challenge to the high-level steering capabili-
ties of local authorities, which they have tried to meet by establishing spe-
cific administrative steering units.

In TItaly, NPM-inspired national legislation in the early 1990s was
designed to reduce the number of MOEs (municipalizzate) engaged in
the water and waste services, at that time about 5,000, by establishing a
nationwide network of districts of ‘optimal territorial size’ (ambito territo-
rio ottimale, ATO) each comprising several municipalities and stipulating
that only one provider should be commissioned (through an open ten-
der process) to provide a given service in each ATO district. The aim of
the legislation was to open the service market up to private competition,
including international competition. However, in 2011, the legislation on
ATOs was repealed, leaving it to the regions to define their own systems
with the result that, as has been noted pointedly, the ‘situation is now
more chaotic and uncontrolled than ever’ (Citroni et al., in this volume).

Greece embarked on a different strategy for regulating the corporatisa-
tion of service provision. Beginning in the early 1980s, under the social-
ist Pasok government, there has been a mushrooming in the number of
MOEs. They were created as a political instrument for expanding local
responsibility for service provision via a process labelled ‘corporatised
municipal socialism’ or even ‘clientelist corporatisation’ (see Tsekos and
Triantafyllopoulou, in this volume). National legislation passed in 2002,
stipulating that thenceforth only companies of public benefit could be
established, was intended to retard the rampant growth in MOEs.

After 1990, in CEE countries, public and social services which had
been in the hands of the social state were largely transferred to the local
authorities (municipalised) and subsequently often hived oft or corpora-
tised as what the CEE countries refer to as budgetary institutions. As in
WE countries, this paved the way for the involvement of private, including
international companies.

‘Outsonrcing’

Outsourcing of services continued to be widely, even increasingly,
employed well into the late 1990s and beyond. This is particularly true
in the case of CEE countries where the transfer of public functions to
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outside providers can, in part, be regarded as deferred stage of the still
‘unfinished’ transformation of the previous ‘Socialist” State (for details of
developments in Poland, see Mikula and Walaszek, in this volume).
However, in some countries and service sectors, the outsourcing of public
functions and services has been reversed through re-imsourcing and remu-
nicipalisation, as local authorities decided to take them back into local public
ownership or at least bring operations under direct local control (see below).

Asset (Material) Privatisation

In WE countries, asset privatisation of services has recently been extended,
both through private investors taking stakes (usually minority stakes) in
MOEs and through organisational PPPs. For instance, in Germany and
Austria, private investors hold shares in some 40 % of MOEs (see Grossi
and Reichard, in this volume).

In CEE countries, wholesale and partial asset privatisation of service
facilities continues to gain momentum as the post-1990 process of insti-
tutional transformation progresses. The budgetary crises afflicting these
countries provide a further stimulus for privatisation (see specific country
reports in this volume).

The recent budgetary (‘sovereign debt’) crises have also prompted fur-
ther asset privatisation in South European countries (for details on the
responses of Greece and Spain, see Tsekos and Triantafyllopoulou, in this
volume; Magre Ferran and Pano Puey, i this volume, respectively).

The Comeback of the Public ov Municipal Sector?

In some countries, moves towards remunicipalisation of public services
have gained momentum. This shift in policy has been driven by a combi-
nation of factors: disenchantment with the neoliberal belief in the supe-
riority of the private sector; local authorities’ growing motivation and
resolve to regain control over public utilities and benefit financially from
providing public utilities; a change in politico-cultural values to favour
public sector service provision; mounting political pressure from below,
for example, local referenda (see Kuhlmann and Wollmann 2014: 200);
expiry of concession contracts and so on. Sometimes, remunicipalisation
takes the form of re-insourcing services, alternatively, it may involve pur-
chasing back asset privatised facilities (see Hall 2012; Wollmann 2014;
Kuhlmann and Wollmann 2014).
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From an international perspective, the most conspicuous example of a
‘comeback’ of the municipal sector in the context of provision of public
utilities is the case of the energy sector in Germany. Here, the municipal
companies (Stadtwerke), which had lost ground to the ‘big four’ have
regained operational strength and won back market share (see Wollmann
etal. 2010; Bonker et al., 2z this volume). Even in France, where the largely
state-owned energy giant EDF still has a near monopoly, the municipali-
ties have recently made moderate advances, particularly in the renewable
energy field (see Allemand et al., in this volume).

A similar trend towards remunicipalisation can be observed in the water
sector (see Wollmann 2014; Bonker et al., i this volume; Liecberherr et al.,
in this volume).

Hungary represents a case of conspicuous remunicipalisation or even
renationalisation. Since the ultra-conservatives came to power under
Viktor Orban in 2010, larger cities such as Budapest, and then the national
government, started to re-purchase assets and shares of companies that
had been privatised after 1990. The Orban government has defended this
public sector-friendly approach (somewhat counterintuitive as a conserva-
tive policy) on the ground that the private companies abused their domi-
nance by overcharging for services (see Horvath, in this volume).

Although there is empirical evidence of a ‘comeback’ of the munici-
palities and their companies in some countries and some service sectors,
at present, and in the absence of additional evidence, the trend appears
limited. Interestingly in the majority of cases in the majority of cases in
France and Germany, a concession contract is renewed or extended when
it expires; only in a minority of cases does the municipality make use of
the opportunity for remunicipalisation (in Germany, this happens in just
2% of cases; see Grossi and Reichard, Bonker et al., i this volume). When
thinking about the future, one should bear in mind that changes in EU and
national policies (for instance in the ‘renewable energy turnaround’) and
the potential for a more widespread politico-cultural preference for public
or municipal service provision might lead to more extensive remunicipalisa-
tion (for a cautious assessment of this prospect, see Bonker et al. and Bauer
and Markmann, iz this volume).

Personal Social Services: Alternatives to Public ov Municipal
Provision and Marketisation

Local governments and companies owned or controlled by local govern-
ments continue to be providers of personal social services.
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Amongst WE countries, this is particularly true of Sweden, where mirror-
ing the historically strong role of local government, a large majority (up to
80%) of personal social services are still delivered by municipalities or their
MOEs. However, reflecting the NPM-inspired drive towards market liber-
alisation which has been in progress since the early 1990s, ‘market oriented
reforms in care for the elderly have transformed local government from being
asole provider to being both purchaser and provider’ (Montin, 7 this volume).

In Germany, where the traditional quasi-monopoly of the non-public,
not-for-profit (NGO-type) welfare organisations was abolished in 1994
by market liberalisation-inspired legislation, the distribution of service
providers has changed dramatically. These changes have been especially
marked in the provision of residential care for the elderly where private,
commercial providers’ share of the market had risen to 40 % by 2011 whilst
that of the municipalities proper dropped almost to zero, with NGOs (tra-
ditionally, the dominant players) still having some 55 % of the market (see
Bonker et al., in this volume).

In most CEE countries, the public-municipal sector still dominates the
provision of personal social services, which probably reflects the historically
determined persistence of the socialist state-based model of service pro-
vision whose ‘dismantling...is still in the very early phases’ (Nemec and
Soukopova, in this volume). Residential homes for care of the elderly are
almost entirely run by public or municipal staff in the Czech Republic,
and in Croatia, 70 % are publicly run (see Nemec and Soukopova, Kopric
et al., én this volume). Perhaps because of continuing state dominance in
most CEE countries, non-for-profit providers run only a very small pro-
portion of services, probably a consequence of their almost total elimina-
tion under the Communist regime. The exception is Poland, where 25 %
of the homes for elderly and disabled people are run by NGOs, primarily
church-affiliated organisations ‘which have a tradition of providing such
services which goes back many decades and was unbroken even during the
Communist period’ (Mikula and Walaszek, in this volume).

More recently, the provision of personal social services and aid for those
in need has been affected in several ways by budgetary crises and the ensu-
ing fiscal austerity policies.

Social Enterprises

In 2011, an EU policy initiative and funding programme based on the con-
cept and goal of ‘combining a social purpose with entrepreneurial activity’
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in a kind of hybrid orientation and profile (see EU 2014 with a reference
to related country reports on all EU countries) provided another stimulus
for institutional change. This was a remarkable move by the EU, which was
intended to complement and to some extent rectify the fixation on economic
efficiency, which has been the hallmark of the EU’s persistent drive towards
market liberalisation. In Greece, for instance, social enterprises have recently
been founded ‘in a wide spectrum of services mostly in the social sector (child-
care and care for the elderly)’ (Tsekos and Triantafyllopoulou, iz this volume).

Top-Down Political Initiatives to Engage or Re-Engage Societal
Players

There have been some national policies aimed at shifting the provision of
personal social services and help for those in need back onto the affected
individuals, their families and their peers or, more broadly, shifting such
services into the societal or civil sphere. These might be considered to
represent, in essence, a return to a pre-welfare state era.

In Italy, the municipalities have traditionally had a very minor role in
the delivery of personal social services, which has largely been left, consis-
tent with what might be seen as a version of the subsidiarity principle, to
the families and to not-for-profit, mainly church-affiliated organisations.
‘Recent Italian government policies have had the direct effect of further
reducing public provision of social services and forcing people to rely ever
more heavily on private provision...including informal, and sometimes
cheaper, solutions such as ‘grey’ care by migrants’ (Citroni et al., 2 this
volume; see also Bonker et al. 2010).

Similarly in the UK, under the umbrella concept of the ‘big society’
which was promoted by David Cameron’s coalition government which
took office in 2010 (see McEldowney, i this volume; see also Buser 2013),
there have been policies which have an unmistakably neoliberal flavour,
even if they are not explicitly directed at returning to a pre-welfare state.
The general aim appears to have been to shift the operational and financial
burden of providing personal social services and care for those in need
back onto the affected individuals, their families and the societal sphere.

‘Bottom-Up’ Initiatives to Re-Engage Societal Players

Mention should be made of the comeback of cooperatives and citizens’
associations which are organised for self-help or to help other citizens
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(for more on the Genossenschaften in Germany, see Bonker et al., in this
volume;, for discussion of the ‘renaissance’ of cooperatives, see Bauer and
Markmann, in this volume).

Against the backdrop of the financial and socioeconomic crises and the
ensuing fiscal austerity measures, societal groups and organisations and
social movements have sprung up outside ‘formal’ structures. They are
grassroots, counter-establishment movements (Warner and Clifton 2013)
whose aim is to create bottom-up social networks to provide help for
themselves and for others.

In Greece, a number of local voluntary groups have sprung up, first
in big cities, for example the ‘Atenistas’ in Athens, and then ‘all over the
country’ (Tsekos and Triantafyllopoulou, % this volume).

In Poland, ‘the dynamic activity of NGOs is often seen as a form of
‘social capital’ and is regarded as a remarkable symbol of the positive shift
which has taken place since the end of the socialist period” and reforms
have ‘encouraged citizens to organise many new social associations whose
aim was to complement (or even replace) the role of state institutions in
addressing social problems’ (Mikula and Walaszek, in this volume).

In Turkey, a powerful bottom-up, self-help movement has evolved
in response to the failure of national housing policies. Squatter groups
(gecekondu, literally ‘built overnight’) have emerged in the mushroom-
ing big cities and have ‘become the main self-help mechanism of urban
settlement’, with 27 % of the urban population or 1.1 million people
living in such gecekondu quarters in 2002 (Bayraktar and Tansug, in this
volume).

Comeback of the ‘Social Community’?

As alluded to earlier (see Sect. 21.2 above), during the nineteenth cen-
tury, provision of basic personal social services and aid for those in need
was largely left, in what was effectively a pre-welfare state era, to church-
affiliated charities, bourgeois philanthropists, workers’ self-help coopera-
tives and so on, in other words, to the social community (for the historical
distinction between the political and the social community, see Wollmann
2006). One might point to the recent ascent and re-engagement of soci-
etal and civil players, and new insistence that individuals and their fami-
lies should take primary responsibility for coping with socio-economic
needs as a re-emergence of the nineteenth century, pre-welfare state social
community.
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21.8 CONVERGENCE OR DIVERGENCE?

Finally, to summarise, the question of whether there have been convergent
or divergent institutional developments during different stages amongst

European countries in the provision of public and personal social services
shall be addressed.

Nineteenth-Century Background

During the (late) nineteenth century, in the wake of industrialisation
and urbanisation, the provision of public utilities (water, sewage, waste,
energy and public transport) was seen in their early basic forms mainly as
a responsibility of the local authorities (i.e., of the ‘political community”)
which was sometimes labelled as ‘municipal socialism’.

At the same time, personal social services, such as care for the
elderly and frail, were left largely to the ‘social community’ made up of
philanthropists, charitable non-for-profit organisations, workers’ coopera-
tives, societal self-help groups and the like (for the distinction between
‘political’ and ‘social community’, see Wollmann 2006).

Hence, in the pre-welfare state stage the provision of public and social
services was, one way or the other, strongly anchored in the local arena.

Rise of the Advanced Welfare State in WE Countries

In (west) European (WE) countries, following the rise of the advanced
(national) welfare state which reached its peak in the early 1970s, public utili-
ties and personal social services came to be predominantly provided by the
public (state or municipal) sector, resulting from ‘nationalisation’ (particu-
larly of the energy sector in the UK, France and Italy) and from the further
expansion of local-level public and social services. It was assumed that the
public sector’s quasi-monopoly over service provision ensured that services
would be directly or indirectly controlled by a democratically elected local
government as the advocate of the ‘general interest’ and of a “political ratio-
nality’. During this period, the non-public sector, especially the private sec-
tor, was sidelined in the provision of services. After 1945, the UK epitomised
the public sector-centred model of provision of public and social services.

Socialist’ State in CEE Countries

In the Central Eastern European (CEE) countries, during the post-war
period under Communist rule, public and social services were rendered
essentially by the public sector of the centralised ‘socialist’ state.
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Public Sector Reovganisation in WE and CEE Countries
Following the 1980s and 1990s

Since the early 1980s in WE countries, the previous public sector
dominance in public and social services provision was significantly dis-
mantled under the impact of New Public Management (NPM) max-
ims and (neo-liberal) market liberalisation, essentially promoted by the
EU. Consequently, a dramatic horizontal de-concentration, disaggrega-
tion and pluralisation of the organisational structure of service provision
has occurred by way of ‘corporatisation’ (i.e., the transfer to organisa-
tionally and financially autonomous, but still municipally owned compa-
nies), through outsourcing (‘contracting out’) of functions to outside
providers, preferably private sector commercial ones, as well as by full-
fledged material (asset) privatisation of ownership and operation. Hence,
a multitude of service providers has emerged and expanded in the local
arena that are typically guided by their specific interests and their own
(often economic) ‘rationality’. As these service providers act largely out-
side the (‘hierarchical’) influence of elected local government, they are
setting off some (centrifugal) dynamics which challenge and run counter
to the political mandate and claim of (local) government to represent
and bring to bear the ‘general interest” and its ‘political rationality’. This
structural tension can be mitigated and possibly resolved if (as in the case
of Sweden, see Montin, in this volume) (‘corporatised’) municipal com-
panies show a ‘hybrid” (Montin) orientation in service delivery as they,
on the one side, are guided, being exposed to a competitive environ-
ment, by a profit-seeking entrepreneurial (economic) logic and ‘rational-
ity’, whilst on the other, being embedded in the local political context,
they regard themselves as also committed to a ‘political rationality’ (see
also Wollmann 2014: 68).

In CEE countries, in the course of the secular transformation since
the early 1990s, the previous quasi monopoly of the (‘Socialist’) State
sector in the provision of public and social services has been dissolved
as well, for one, through municipalisation, that is the transfer of State
into municipal ownership and operation, and second (and sequentially)
by way of corporatisation, outsourcing and asset privatisation. Hence, the
dominance of the ‘monolithic’ and monopolist State sector has given
way to an organisational vertical deconcentration and pluralisation which
has been strongly propelled by the imperatives of European Integration
and the ensuing processes of ‘isomorphism-type (DiMaggio and Powell
1991) adaptation.
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21.9  FroMm ‘GOVERNMENT’ TO ‘GOVERNANCE’?

In conceptually and terminologically drawing on the ‘governance’ debate
(see pace-setting Rhodes 1997), the institutional development in the
service provision during the aforementioned two phases can be (‘broad-
brush’) summarised and interpreted as follows. In the period of the
advancing and advanced welfare state which climaxed in the early 1970s,
the public and social services were essentially delivered by the public (state
or municipal) sector under the influence and control of (State or local)
government that is politically mandated to advocate and bring to bear the
‘general good’ and the ‘political rationality’. By contrast, the subsequent
stage of reorganisation of service delivery driven by NPM maxims and EU
market liberalisation has been marked by the emergence and expansion
of networks of actors that are guided by their own specific, often eco-
nomic, ‘rationality’ and essentially operate outside the immediate reach
of ‘government’. Such actor networks have been identified and defined,
in the pertinent social science debate (see Rhodes 1997), as ‘governance’
structures. Within such ‘governance’ setting and arena, traditional ‘gov-
ernment’, in principle, is just one actor and player amongst others without
having a ‘hierarchical’ influence on them. Thus, in its attempt to assert
itself and to make its ‘general good’ commitment and political ‘rationality’
prevail, government is bound to resort to ‘non-hierarchical’, ‘soft power’
and, as it were, to ‘governance’-typical strategies and instruments such as
persuasion, negotiation, financial incentives and the like (see Kaufmann
et al. 1986; Wollmann 2003).

Institutional Development Since the Mid-1990s

Since the mid-late 1990s, the institutional development in the provision of
public and personal social services has shown both convergent and diver-
gent traces between countries and sectors.

For one, in its mainstream, the institutional development of pub-
lic and social services provision points at further horizontal deconcen-
tration and pluralisation of service providers by way of corporatisation,
outsourcing and asset privatisation. In CEE countries where the secular
post-1990 transformation is in part still ‘unfinished’, the organisational
reorganisation keeps being propelled also by an institutional ‘catching up’
and ‘isomorphist” adaptation process. Furthermore, material privatisation
of the assets and operation of public utilities has been prompted by the
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budgetary (‘sovereign debt’) crisis, notably in South European, but also in
CEE countries. Resulting from this, mainstream development of the cen-
trifugal dynamics of governance-type actor networks has increased whilst
correspondingly, the direct influence of ‘government’ is further slipping.

Second, another current has recently gained momentum that is marked
by a growing involvement of ‘societal’ (‘third sector’ or ‘informal sec-
tor’-type) actors in the service provision. The impulses for such increased
‘societal” engagement have come from two directions. On the one hand,
neo-liberal policies, exemplified in the UK by Cameron’s 2010 ‘Big
Society’ initiative, have aimed ‘top-down’ at shifting financial and opera-
tional responsibilities from the public sector back to ‘the society’, that is,
essentially to the individuals, their families and ‘societal’ actors. On the
other hand, local-level initiatives, organisations and groups have sprung
‘bottom up’ in reaction to fiscal austerity measures and cutbacks in pub-
lic spending on service provision, ranging from cooperatives and ‘social
enterprises’ to ‘grass-root’ self-help initiatives.

Such ‘societal’ organisations, groups and individuals still add another
institutional and actor dimension to the ‘pluralisation’ of the already exist-
ing ‘governance-type’ actor networks and still increase the centrifugal
dynamics unfolding outside ‘government’. Insofar as they serve, be it by
political intention or by self-chosen function, to make up for gaps and
deficiencies in existing structure of service provision, they are, in a way,
reminiscent of the ‘social community’ (of the nineteenth century) resum-
ing responsibilities in a pre-welfare state stance.

Third, in some countries (for instance in Germany) and sectors (notice-
ably in the energy sector), the provision of public services (public utilities)
has seen some ‘re-municipalisation’ as local authorities and their com-
panies have turned to repurchase previously sold municipal assets or to
‘re-insource’ previously outsourced service provision. Thus, local govern-
ments have experienced a ‘comeback’ as relevant actors in the field of
local-level service provision.

Pendulum Swinging Back?

Finally, against this backdrop, the question maybe asked whether, in a
developmental perspective, a ‘back swing of the pendulum’ can be
observed.

The pendulum image goes back to Polanyi’s seminal work on the Great
Transformation (see Polanyi 1944 ) in which long-term swings from state
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regulation to the markets and reverse were hypothesized (see Stewart
2010). Resumed by Millward (see Millward 2005), the pendulum image
has recently been taken up in the international comparative debate on
the development of service provision (see Rober 2009; Wollmann and
Marcou 2010; Hall 2012; Wollmann 2014).

Whilst the pendulum metaphor, besides being intellectually appealing,
provides a useful heuristic lens to possibly identify developmental stages
and waves, two inherent limits and traps should be borne in mind. For
one, the differences that exist between the respective historical setting and
contextuality should not be ignored, that is, between the current situa-
tion and the historical point of reference. Second, the image should not
mislead to assume a kind of determinism or cyclism in the movement
of the pendulum swinging back and forth (see Bonker et al., Bauer and
Markmann, in their chapters in this volume).

NoOTES
1. For the distinction between “political” and ‘social community’, see Wollmann
(2000).
2. See Note 1.

3. See http://www.lisbon-treaty.org/wem /the-lisbon-treaty /protocols-annexed-
to-the-treaties /679-protocol-on-services-of-general-interest.html.

REFERENCES

Bauby, P., & Similie, M. (2014). Europe. In UCLG, Basic services for all in an
Urbanizing World (GOLD III) (pp. 94-130). London/New York: Routledge.

Bonker, F., Hill, M., & Marzanati, A. (2010). Towards marketization and central-
ization? The changing role of local government in long-term care in England,
France, Germany and Italy. In H. Wollmann & G. Marcou (Eds.), The provision
of public services in Europe. Between state, local govermment and market
(pp. 97-118). Cheltenham /Northampton: Elgar.

Buser, M. (2013). Tracing the democratic narrative. Big society, localism and civil
engagement. Local Government Studies, 39(1), 3-21.

Citroni, G. (2010). Neither state nor market: Municipalities, corporations and
municipal corporatization in water services: Germany, France and Italy com-
pared. In H. Wollmann & G. Marcou (Eds.), The provision of public services in
Europe. Between  state, local government and market (pp. 191-216).
Cheltenham/Northampton: Elgar.

DiMaggio, P. J., & Powell, W. W. (1991). The new institutionalism in organiza-
tional analysis. Chicago: University of Chicago Press.

This copy belongs to 'l.Evans'


http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/protocols-annexed-to-the-treaties/679-protocol-on-services-of-general-interest.html
http://www.lisbon-treaty.org/wcm/the-lisbon-treaty/protocols-annexed-to-the-treaties/679-protocol-on-services-of-general-interest.html

PUBLIC AND SOCIAL SERVICES IN EUROPE: FROM PUBLIC AND MUNICIPAL TO ... 333

EPSU (European Federation of Public Service Unions). (Ed.). (2010). Public ser-
vices in the European union & in the 27 member states. Available from www.
epsu.org/IMG/pdf/MappinReportDefEN.pdf. Accessed 17 July 2015.

European Commission. (2014). A map of social enterprises and their eco systems
in Europe. Available from http://ec.europa.cu/social /main.jsp?langld=en&c
atld=89&newsld=2149. Accessed 17 July 2015.

Evers, A., & Sachfie, C. (2003). Social care services for children and older people
in Germany: Distinct and separate histories. In A. Anttonen, J. Baldock, &
J. Sipild (Eds.), The youny, the old and the state: Social care systems in five indus-
trial countries (pp. 55-79). Cheltenham /Northampton: Elgar.

Hall, D. (2012). Re-municipalising municipal services in Europe. A Report com-
missioned by EPSU for Public Services International Research Unit (PSIRU).
Available from www.epsu.org/IMG/pdf/Redraft DH_remunicipalization.
pdf. Accessed 17 July 2015.

Kaufmann, F. X., Majone, G., & Ostrom, V. (1986). Guidance, control and evalu-
ation in public sector. Berlin: DeGruyter.

Kiihl, U. (Ed.). (2001). Munizipalsozialismus in Europa. Miinchen: Oldenbourg.

Kuhlmann, S. & Wollmann, H. (2014), Introduction to Comparative Public
Administration. Administrative Systems and Reforms in Europe, Edward Elgar:
Cheltenham.

Millward, R. (2005). Public and private enterprise in Europe: Eneryy, telecommuni-
cation and transport 1830-1990. Cambridge: Cambridge University Press.
Munday, B. (2010). Privatization of social services in the United Kingdom. In
H. Wollmann & E. Schroéter (Eds.), Comparing public sector reform in Britain

and Germany (pp. 264-284). Aldershot: Ashgate.

Norton, A. (1994). International handbook of local and regional government.
Aldershot: Edward Elgar.

Polanyi, K. (1944). The great transformation. Boston: Beacon Press.

Rhodes, R. A. W. (1997). Understanding governance. Buckingham /Philadelphia:
Open University Press.

Rober, M. (2009). Privatisierung ade? Rekommunalisierung offentlicher
Dienstleistungen im Lichte des Public Managements. Verwaltung und
Management, 15(5), 227-240.

Stewart, F. (2010). Power and progress. The swing of the pendulum. Journal of
Human Development and Capacities, 11(3), 371-395.

Warner, E., & Clifton, J. (2013). Marketisation, public services and the city: The
potential for Polanyan counter movements. Cambridge Journal of Regions,
Economy and Society, 7(1), 2-17.

Wijkstrom, F. (2000). Changing focus or changing roles? The Swedish not-for-
profit sector in the 1990s. German Studies, 1(2), 161-188.

Wollmann, H. (2003). Intergovernmental coordination. In B. G. Peters &
J. Pierre (Eds.), Handbook of public administration (pp. 594-605). London
ctc.: Sage.

This copy belongs to 'l.Evans'


http://www.epsu.org/IMG/pdf/MappinReportDefEN.pdf
http://www.epsu.org/IMG/pdf/MappinReportDefEN.pdf
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=2149
http://ec.europa.eu/social/main.jsp?langId=en&catId=89&newsId=2149
http://www.epsu.org/IMG/pdf/Redraft_DH_remunicipalization.pdf
http://www.epsu.org/IMG/pdf/Redraft_DH_remunicipalization.pdf

334 H. WOLLMANN

Wollmann, H. (2006). The fall and rise of the local community: A comparative and
historical perspective. Urban Studies, 43(8), 1414-1438.

Wollmann, H. (2008). Reformen in Kommunalpolitik und -verwaltuny England,
Schweden, Frankveich und Deutschland im Vergleich. Wiesbaden: Springer VS.

Wollmann, H. (2014). Public services in European countries. Between public/
municipal and private sector provision—And reverse? In C. Nunes & J. Bucek
(Eds.), Fiscal austerity and innovation in local governance in Europe (pp. 49-76).
Farnham: Ashgate.

Wollmann, H., & Marcou, G. (2010). From public sector—Based to privatized
service provision. Is the pendulum swinging back again? Comparative summary.
In H. Wollmann & G. Marcou (Eds.), The provision of public services in Europe.
Between state, local government and market (pp. 240-260). Cheltenham/
Northampton: Elgar.

Wollmann, H., Baldersheim, H., Citroni, G., Marcou, G., & McEldowney, J.
(2010). From public service to commodity: The demunicipalization (or remu-
nicipalization?) of energy provision in Germany, Italy, France, the UK and
Norway. In H. Wollmann & G. Marcou (Eds.), The provision of public services
in Europe. Between state, local govermment and market (pp. 168-190).
Cheltenham/Northampton: Elgar.

This copy belongs to 'l.Evans'



INDEX

A

advanced welfare state, 6, 7, 125, 314,
316, 328, 330

arbitration, 220

austerity, 41-53, 114, 123, 145, 146,
273,325, 327, 331

B

big society, 41, 42, 44-6, 50, 52, 326,
331

budgetary crisis, 6, 135-47, 320, 323,
325, 331

C

care homes. See social services of
general interest

catholic church, 129, 181, 205, 315

central eastern European countries, 1,
6, 316, 318-31

centralisation, 177,195, 198, 204,
212,229,234, 240

centralism, 50, 185-98, 217

child care. See social services of general
interest
children, 56
civic engagement, 289
civil society, 45, 137, 144
clientelistic, 139
commercialisation, 169, 180, 213
commissioning, 35, 43, 50, 51, 241,
320
communal
company, 203, 204, 208
doctrine, 203
services, 155, 186, 204, 206-8
utilities, 203, 207, 208, 213
commune, 59, 88,202-4,212, 239
community, 5,9, 28, 34, 42, 44-6,
50, 52,119,130, 131, 204, 211,
212,220, 240, 241, 245, 288,
314, 327-8, 331
companies
developmental, 142
extensive fragmentation of former
state owned companies, 188
local public companies, 57, 66, 204

© The Editor(s) (if applicable) and The Author(s) 2016 335
H. Wollmann et al. (eds.), Public and Social Services in Europe,

DOI10.1057,/978-1-137-57499-2

This copy belongs to 'l.Evans'



336 INDEX

companies (cont.)
mixed, 321
multinational companies, 208
municipal, 74, 76, 89-92, 97, 98,
104, 106, 136-9, 141, 157,
173,175,176, 190, 207, 223,
230, 304, 314, 315, 321, 322,
324, 329
popular basis companies, 136, 137
private, 3, 58, 61, 74, 76, 90—4, 98,
107,108,110, 115,127, 158,
177,179,192, 193, 208, 235,
237,240, 245, 250-55, 257-9,
308, 319, 321, 324
pure municipal, 141
remained non-privatized, 194
comparative approach, 6-7
compensation of public services
obligation. See public services
competition, 13-25, 30, 34, 37,43,
46,57,61,67,74,77, 80, 89,
90,92,96-9, 132, 141, 145,
157,159, 169, 176, 189, 237,
246,253, 256, 258, 259, 267,
268, 270, 275, 305, 309, 317,
321, 322
compulsory competitive tendering, 42,
43,52,1006, 109
concession, 4, 16, 23, 25, 314, 37,
57-9, 61, 63,67, 68,74,79,
106, 107, 109, 145, 207, 208,
211, 212,219, 220, 222,223,
243,251, 283, 303, 319, 323,
324
agreements, 68, 74, 79, 220, 222,
223,243
consumer protection, 207
contracting out, 4, 42—4, 52, 58,
59,93, 95,105, 114, 120, 127,
128,132, 268, 271, 274, 276,
297-9, 301-307, 309, 317, 319,
329

contracts
administrative contracts, 59, 61-2
concessionary contracts, 16, 59
directives on concessionary
agreements of March 2014, 58
directives on procurement contracts
of March 2014, 58
partnership contracts, 61, 64-5
procurement contracts, 23, 58-60
convergence, 9, 249-60, 275, 328-9
cooperatives
citizen owned, 289
“comeback of”, 326
energy, 80, 287
inter-municipal, 89, 172, 203, 207,
256, 257,287,290, 297, 304
municipal services, 287
social, 287, 288
two-tier cooperative model with
voting rights according to
equity investment, 290, 292
corporations
mixed, 114, 303
municipal, 110, 116, 13942, 145,
186, 197, 223, 230, 242, 303
corporatization, corporatized. See
hived off
Council of State, 59, 61, 143
county/counties, 47, 88, 89,924,
96,99, 119, 128,170, 171, 174,
177,179-81, 186, 187, 193,
196, 202, 203, 205-12, 304
Court of Accounts, 57, 58, 61,
62, 64
Regional Courts of Accounts, 61
crisis, economic, 35, 88, 115, 116,
124,129, 131, 144, 182, 214,
270, 327
Croatia, 201-214, 316, 319, 325
cross country comparison, 6—7
Czech Republic, 151, 152, 154,
157-60, 163-6, 189, 319, 325

This copy belongs to 'l.Evans'



D

Daseinsvorsorge, 2, 16, 29, 73. see also
public services; public utilities

decentralisation, 3, 33,42, 53, 55-68,
88,98,104, 115,117, 120, 121,
159,169, 177,179, 180, 188,
190, 192, 204, 205, 208, 209,
213,234,235, 244, 245, 318, 319

départment, 256

developmental associations, 136

disabled. See social services of general
interest

divergence, 9, 249-60, 275, 328-9

domiciliary care. See social services of
general interest

E
education
outsourcing, 177,178
pre-school, 205
primary, 165, 187
secondary, 88, 165, 186, 193, 210
efficiency, 5, 21, 31, 34, 43, 68, 80,
105,107,115, 125,132, 139,
179,189,214, 227,235, 243,
250, 276, 307, 309, 316, 321, 326
eldercare. See old age; social services of
general interest
elderly, 130
elites, 123, 140, 141, 146
energy
cooperatives, 80, 287
generation, 23740
provision, 2, 75, 79, 90, 236
renewable, 241
sector, 73,74, 76,79-82, 104, 107,
157,174-5, 188, 191, 233-45,
283,303, 314, 317, 319, 324,
328,331
enterprises
public, 35, 37, 66, 67, 305
social, 45, 94, 99, 145, 325-6, 331

INDEX 337

unicipally owned (see (municipal
companies))
esprit de corps, 201
EU community acquis, 220
EU market liberalization, 330
European Charter of Basic Rights, 14
European Commission, 2, 15, 17, 35,
38, 66, 79,94, 142, 145
European Court of Justices
Altmark case, 24, 28, 29, 31
Antrop case, 31, 32
Coname case, 33
La Poste case, 36
European Services Concessions
Directive, 37
European Single Act Treaty, 37
European Social Charter, 14

F
family, 4, 63, 105, 109, 111, 113,
114, 129, 144, 156, 181, 194,
209, 219, 226, 287, 326, 327,
331
federalism, 114, 115
financing
special levy for public transport, 63
tax on polluting activities, 64
tax privileges, 60
users fees, 57, 64
fire-fighting, 152
France, 2-4, 15, 55-68, 73, 157,
233-45, 249-60, 265-77, 314,
315, 317, 324, 328
full cost recovery, 105, 107, 116
funeral services, 193, 206-8

G

Germany, 2, 3, 15, 16, 28-31, 71-82,
249-60, 265-77, 285-8, 292,
297, 300, 302-3, 307, 308,
313-15, 317, 318, 320, 322-5,
327,331

This copy belongs to 'l.Evans'



338 INDEX

Gestion déléguée, 4, 315, 317

governance, municipal corporate
governance, 191, 194, 197, 198

Greece, 16, 135-47, 320, 322, 323,
320, 327

H

healthcare. See social services of
general interest

hived oft, 230, 314, 321, 322

hospital policy, 266-8, 270, 273, 275,
276

housing. See social services of general
interest

Hungary, 185-98, 316, 319, 320, 324

hybrid orientation, 326

I
Iceland, 1, 233-45
illiberal democracy, 185, 192, 193
illiberal turn, 192—4
Independent regulatory agencies, 24
individualism, 45, 144
informal sector, 4, 314, 331
in house
operators, 22, 34, 176
providing, 130
provision of services, 3
institutionalism
actor centred, 8
discursive, 8
historical, 7
instruments, 66-8, 139, 140, 142,
187,198, 2006, 225, 241, 266-7,
273,274,276, 322, 330
inter-municipal bodies, 55, 56, 62,
63,67
inter-municipal cooperation, 89, 172,
203,207,256, 257,290, 297, 304
isomorphism, 8, 329

Ttaly, 2, 3, 16, 33-5, 73, 103-16, 288,
292,297,299, 300, 307, 308,
314, 315, 317, 320, 322, 326,
328

K
Kindergartens. See social services of
general interest

L
lean state, 316
liberalisation, 6, 8, 19, 35, 36,71, 72,
75,76, 88-91,93,97,99,
104-6, 182, 188, 201, 213, 235,
244,249,250, 254, 260,
316-20, 325, 326, 329, 330
Lisbon treaty, 14, 18, 35
local
autonomy, 43, 122, 240
budget, 75, 186, 196, 243
capacities, 24-5, 115, 205
infrastructure, 288, 306
institutions, 47, 124, 202, 205, 213
scope of affairs, 202, 212
servants, 193, 202, 224
services, 30, 33, 46, 52, 115, 116,
122-3, 13547, 153-5, 160,
161, 185, 194, 201, 203-5,
207,208, 212-14, 217-30,
244,250, 285-9, 297,
299-308, 310
localism, 42, 44,45, 52, 53,113, 116,
234, 240, 241
Local Public Services. See public
services
local public services enterprises. See
municipal companies
local mixed economy companies,
65-6
local public companies, 57, 66, 204

This copy belongs to 'l.Evans'



régies, 21, 58, 65-6, 239
single purpose mixed economy
companies, 66
Long-term care. See eldercare; social
services of general interest

M
Mandate, 14, 29, 34, 145, 208, 237,
329, 330
marketisation, 21, 43,71, 72,75, 98,
111, 114, 265-77, 304-25
member state
effective application, 15
institutional autonomy, 13-20
uniform application, 14, 15
metropolitan government, 217,218
migrants, 114, 326
municipal administration, 21
municipal companies, 74, 76, 89-92,
97,98, 104, 106, 136-9, 141,
157,173,175, 176, 190, 207,
223, 304, 314, 315, 321, 322,
324,329
municipalisation
de-municipalisation, 78, 198, 229,
230
re-municipalisation, 146, 283, 331
municipal service delivery, 120-1,
126-31, 153, 287, 289
municipal services, 4, 30, 89, 119-32,
137-8, 145, 146, 151-3, 286-9,
305, 320, 324
municipal socialism, 72, 135-47, 314,
322,328
corporatized municipal socialism,
13545, 322
Mutuals. See cooperatives

N
nationalization, 5, 68, 73, 104, 107,
192,198, 235, 314, 328

INDEX 339

neoliberal age, 72, 75, 82
new public management, 6, 42, 66,
89, 104, 125, 1406, 182, 201,
249,276, 307, 329
inspired reorganization, 105, 115
North-South divide, 114
NPO?’s. See third-sector, organizations

o
Old age. See eldercare
outsourcing

education, 177, 178
over time comparison, 266

P
participation, 55, 67, 68, 132, 136,
201,203,239, 241, 245, 254,
284,288,289
partnerships
multi-stakeholder, 289
public private, 4, 22, 42, 66-7, 76,
107,125,207, 220, 241, 253,
268,271, 284,297, 321
path dependency, 7, 214, 250, 251,
256, 260
pendulum movement, 146
backswing of the pendulum, 331,
332
personal social services, 1, 2,72, 73,
75,77,78, 80,153, 156, 161,
171, 180-81, 198, 314-16, 318,
324-8, 330
pharmacies, 144, 180, 212
planning, 43, 46, 49, 56, 57, 61-3,
67,75,103,104, 107,109,111,
112,115,122, 140, 164, 171,
218,223, 240, 266, 268, 273
pluralisation, 329-31
Poland, 169-82, 316, 319, 323, 325,
327

This copy belongs to 'l.Evans'



340 INDEX

poor relief, 73, 269
poverty, 111
private sector, 4, 5, 17, 41-3, 46, 47,
52,59, 60, 76,105, 116, 124,
126,131, 132,162, 165, 166,
174,177, 180, 201, 203, 205,
207,209, 212, 213, 220, 2224,
241, 245, 255, 2724, 281, 282,
284,288, 307, 308, 315, 317,
318, 320, 321, 323, 328, 329
privatisation
material, 4, 173, 259, 266, 268,
271, 316, 317, 323, 329, 330
privatisation, 157, 161, 177
programmatic agreements, 136, 145
provincial government, 218
public access, 90
public corporate entity, 221, 222
publicization, 281-93
public order, new economic public
order, 20-1, 25
Public private partnership. See
partnerships
public sector, 3,7,9,42,46,52,77,
88,120, 125, 158, 164, 174,
180, 189, 201, 212, 213, 224,
225,241,271, 274, 282, 283,
308, 314-16, 320, 323, 324,
328, 329, 331
public services. See Daseinsvorsorge;
public utilities
delivery, 45, 60, 121, 136, 185-98,
220,266, 281-93, 304
energy provision, 2, 75, 90
local public services delivery,
185-98, 220, 281-93, 304
modernization of, 75, 105, 220,
283-5
sewage, 89, 141, 175-6, 281
transformation of utility sector, 187
transport, 28, 58, 61, 62, 91-3, 98,
221-24

waste management, 2, 46-9, 53, 87,
91-2,108-10, 138, 159-61,
194, 281
water supply, 2, 157-9,221-22,
283, 305
public utilities. See public services

R
rationality
economic, 5, 98, 250, 252, 321
political, 5, 250, 257, 321, 328-30

recycling, 43,47, 48, 64,75, 80,92,
109, 154, 155,176

region, 47, 55, 57,93, 104, 105, 107,
109, 111-13, 115, 119, 123,
143, 152, 157-9, 162, 164, 165,
170,171, 180, 189,212,237,
239,242,286, 322

regulation, 9, 13, 15, 19, 21, 22, 24,
25, 30-3, 35, 37, 50, 56, 62, 63,
87,92,93,97-9,105-10, 115,
116, 126, 130, 173,175, 176,
179, 190, 194, 197, 214, 218,
222,224,235,257, 258, 267,
270,271, 307, 316, 332

religious communities, 205, 210, 211,
227

re-municipalisation, waste
management, 72, 74-6, 80

residential care. See social services of
general interest

S

schools, 424,112, 162, 165, 171,
172,174, 177-9, 188,193, 195,
196, 210, 218, 271, 281, 287,
293, 301, 302

secondary analysis, 8, 9

self-help, 4, 205, 225, 314, 326-8, 331

groups, 4, 314, 328

This copy belongs to 'l.Evans'



self-management, 201, 203, 212, 316
semi-administrative party hierarchy,
186
service decentralization, 204
service delivery, 17,22, 43, 45, 50,
61,79,103,105,107, 112, 115,
120, 121, 126, 128, 130, 131,
136, 153, 156, 162, 166, 175,
185-98, 204, 217-30, 259, 266,
281-93,297-9, 301, 304, 308,
329, 330
service in the municipal interest, 287,
288,290
service public. See public services
services of general economic interest.
See public utilities; social services
services of general interest,
economic, 89
local services of general interest,
15-17
non-economic, 18, 23,213
protocol on services of general
interest, 18, 19
public service compensation, 24, 30
public service obligation, 19, 28,
32, 36, 37
social services, 15-17
universal services, 19, 20, 24
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