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1. 

The link between investments in sustainable finance projects and the financial stability of  companies is 

not a new topic.1 Many studies have been conducted on the role played by sustainability in economic 

development and corporate social responsibility (CSR).2 

The concept of  sustainability has also long penetrated the insurance sector, along with the broader 

financial and economic community. Insurers evaluate how environmental, social and governance (ESG) 

issues influence insurance and investments, as well as how insurance and investment portfolios impact 

the environment and society.3 

The European Union has revised the old regulation on governance, adding parts regarding precisely 

sustainability aspects. Delegated Regulation (EU) 1256/2021 amended previous regulations specifically 

as regards the integration of  sustainability factors within the framework of  risk management in insurance 

undertakings.4 In connection with this, Delegated Regulation (EU)2021/1257, amending Delegated 

 
1ALQUBAISI, KHALED, AND HAITHAM NOBANEE,The Impact of Sustainability on Performance of Insurance Companies, 

http://www.sustainablefinance.ch p. 2. 
2B. SCHOLTENS, op. loc. B. SCHOLTENS, Corporate social responsibility in the international insurance industry. 

Sustainable Development, 2011, 19(2), pp.143-156. 

See alsoP. NEGRI, Responsabilità sociale dell’impresa e finanza etica, Le scelte del legislatore e le implicazioni per il 

settore assicurativo, in Dir. econ. ass., 2007, p. 415 ff.;G. LUCHENA, Ambiente, impresa, ruolo delle istituzioni: temi e 

questioni preliminari per un approcci alla ricerca, in AA. VV., EU enlargement and acquis adoption burden: state of art 

and proposals for a correct adoption of the acquis for Albania, Edited by Arber Gjeta, Elbasan (Albania), 2024, p. 20 ff.; 

A. ANTONUCCI, La responsabilità sociale d’impresa, in Studi in onore di Vincenzo Starace, Napoli,2008, 1645 ff.; F. 

CAPRIGLIONE, Responsabilità sociale d’impresa e sviluppo sostenibile, in Riv. Trim. Dir. Econ., suppl. n. 4, 2022, 22 ff. 
3Regarding the integration of sustainabilityin governance, seeE. GIUSTI, Biodiversità e diritto del mercato assicurativo e 

finanziario, Napoli, 2024, p. 197 ff.; S. LANDINI, ESG, Green Finance, assicurazioni e previdenza complementare, in 

Corporate Governance, 1/2022, p. 221 ff.; G. BERTI DE MARINIS, Patrimonio culturale e fattori ESG nel mercato 

assicurativo, in DIMAF, 2020, p. 53 ff.; B. SCHOLTENS, Corporate social responsibility in the international insurance 

industry. Sustainable Development, 19(2), 2011, pp.143-156;A. CANDIAN, Il diritto delle assicurazioni, la misurazione 

dei rischi dell’impresa assicurativa ed il bagaglio del giurista: l’esempio di Solvency II, in MATTEI-CANDIAN-POZZO-

MARCHETTI-MONTI (ed.), Un giurista di Successo – Studi in onore di Antonio Gambaro, Milano, 2017, p. 1456. 
4On the subject of sustainable finance, seeBENJAMIN J. RICHARDSON, The Equator Principles: The Voluntary Approach 

to Environmentally Sustainable Finance, 14, in European Energy and Environmental Law Review, 2005, Issue 11, pp. 

280-290; S. SCOTTI CAMUZZI, Finanza etica ed etica della finanza. La “responsabilità sociale dell’impresa” nel settore 

http://www.sustainablefinance.ch/


Regulations (EU) 2017/2358 and (EU) 2017/2359, describes what insurance intermediaries and 

undertakings that manufacture insurance products should and should not do in relation to the 

sustainability issue. 

These regulations should be read together with a whole other series of  legislation that can be invoked in 

this case, starting from the Solvency Directive and the IDD (97/2016 Directive on Insurance 

Distribution). We can also recall the legal framework on unfair commercial practice (see Directive 

2005/29/EC ),that is of  importance with regard to green- washing which is one of  the litigation and 

reputation risks related to sustainability. The term green-washing indicates the act of  making false or 

misleading statements about the environmental benefits of  a product or practice. 

Directive 2005/29/EC on unfair commercial practices distinguishes two categories of commercial 

practices that are unfair if they induce the average consumer to make a purchase decision that he/she 

would not otherwise have taken: deceptive commercial practices (which involve misleading actions or 

omissions) and aggressive commercial practices.5 

This is legislation which, according to Article 3 of the Directive, applies to unfair business-to-consumer 

commercial practices carried out before, during and after a commercial transaction relating to a product, 

as well as to unfair commercial practices engaged in by businesses vis-à-vis micro-enterprises. 

 
della finanza, in Jus, 2005, p. 103 ff.; F. BELLI, Finanza etica: una riflessione, in Dir. banca merc. fin., 2007, p. 3 ff.; S. 

BERETTA E A. PERRONE, La dimensione etica della finanza, in Iustitia, 2014, p. 237 ff.With specific reference to the 

insurance industry, see P. NEGRI,Responsabilità sociale dell’impresa e finanza etica. Le scelte del legislatore e le 

implicazioni per il settore assicurativo, in Dir. econ. ass., 2007, p. 415 ff.; S. BERETTA E A. PERRONE, La dimensione etica 

della finanza, in Iustitia, 2014, p. 237 ff.; J. SANDBERG, Toward a Theory of Sustainable Finance, Belin, 2018. ALQUBAISI, 

KHALED, AND HAITHAM NOBANEE,The Impact of Sustainability on Performance of Insurance Companies, 

http://www.sustainablefinance.ch; VERTUCCI, L’etica quale fonte della responsabilità sociale d’impresa, in Nuovo dir. 

soc., 2019, p. 683 ff.; E. MACCHIAVELLO, Possono esistere “banche etiche”? La nuova definizione normativa di 

“operatori di finanza etica e sostenibile” tra interesse sociale, scopo di lucro e normativa bancaria post-crisi, in Riv. 

trim. dir. econ., 2019, p. 188 ff. 

 
5Van Boom, Willem H. (2015). “Unfair Commercial Practices” (November 1, 2015). Available at SSRN: 

https://ssrn.com/abstract=2709911 or http://dx.doi.org/10.2139/ssrn.2709911 

Micklitz, H.W. (2015). “Unfair commercial practices and European private law”. 10.1017/CCO9780511777714.017. 

In 2018, when the Action Plan for financing sustainable growth was launched, Member States were using national 

classification systems based on different criteria that could confuse investors.  

The establishment of a unified classification system for sustainable activities was the most important and urgent action 

aimed at enhancing investor confidence and avoiding any  

“greenwashing”. 

In 2022, since the relevance of the greenwashing impacts on the entire market and customer trust, the European 

Commission asked EIOPA, alongside the two other European Supervisory  

Authorities, to provide advice on the definition of greenwashing, supervision activities on identifying greenwashing, the 

level of implementation of sustainable finance regulations. 

Between 2023 and 2024 EIOPA issued 4 documents. On 6thApril 2024 EIOPA’s Final Report regulation to the European 

Commission on  

Greenwashing. EIOPA sets four principles for sustainability  commitments to mitigate Greenwashing risk:  

Commitments should be accurate,precise, and should fairly represent the provider’s profile,and/or the profile of 

itsproduct(s) 

Commitments should be accessible to the targetedstakeholders 

Commitments should b kept up to date; anymaterial change should be timely disclosedwith a clear rationale 

Claims should be substantiated with clear reasoning, facts and processes 

 

http://dx.doi.org/10.2139/ssrn.2709911


Based on Article 5(1) of the Directive, unfair commercial practices are prohibited. They are defined as 

practices contrary to standards of professional diligence, and which involve false information or are 

capable of distorting, to an appreciable extent, the economic behaviour, in relation to the product, of the 

average consumer whom they reach or to whom they are directed or of the average member of a group 

if the commercial practice is directed to a specific group of consumers. 

We would like to note, moreover, that a commercial practice is considered misleading if it contains 

untruthful information or—even if the information is factually correct—in any way, even in its overall 

presentation, is capable of misleading the average consumer regarding one or more of the following 

elements (as per the Directive) and, in any case, induces him/her or is likely to induce him/her to take a 

transactional decision that he/she would not have otherwise taken: 

“a) the existence or nature of the product; 

b) the main characteristics of the product, such as its availability, benefits, risks, execution, composition, 

accessories, after-sale customer assistance and complaint handling, method and date of manufacture or 

provision, delivery, fitness for purpose, usage, quantity, specification, geographical or commercial origin 

or the results to be expected from its use, or the results and material features of tests or checks carried 

out on the product; 

c) the extent of the trader's commitments, the motives for the commercial practice and the nature of the 

sales process, any statement or symbol in relation to direct or indirect sponsorship or approval of the 

trader or the product; 

d) the price or the manner in which the price is calculated or the existence of a specific price advantage; 

e) the need for a service, part, replacement or repair; 

f) the nature, attributes and rights of the trader or his agent, such as his identity and assets, his 

qualifications, status, approval, affiliation or connection and ownership of industrial, commercial or 

intellectual property rights or his awards and distinctions; 

g) the consumer’s rights, including the right to replacement or reimbursement (…)” (under Article 11 of 

the Unfair Commercial Practices Directive as amended in 2019). 

A commercial practice is also considered misleading if, in the specific case, considering all the 

characteristics and circumstances of the case, it induces or is capable of inducing the average consumer 

to take a transactional decision which he/she would not have otherwise taken and involves: 

a) any product marketing activity, including illicit comparative advertising, that causes confusion with the 

products, brands, company name and other distinctive signs of a competitor; 

b) failure by the trader to comply with the commitments contained in the codes of conduct that it has 

undertaken to abide by, where it is a firm and verifiable commitment, and the trader indicates in a 

commercial practice that it is bound by the code. 



A commercial practice is considered unfair if, with regard to products likely to endanger the health and 

safety of consumers, the trader fails to inform them accordingly, thereby inducing consumers to neglect 

the normal rules of prudence and vigilance. 

Article 7 addresses misleading omissions, which occur where the commercial practice omits relevant 

information which the average consumer needs, in the given context, to make an informed transactional 

decision and thereby induces or can induce the average consumer to take a decision that he/she would 

not have otherwise taken. This legislative provision, as we will see, is of particular interest in the present 

case. 

A commercial practice is also considered a misleading omission when a trader conceals relevant 

information in relation to the product or service or presents it in an obscure, incomprehensible, 

ambiguous or untimely manner and also where the means of communication used for the commercial 

practice imposes restrictions in terms of space or time; in deciding whether there has been an omission 

of information, account will be taken of those restrictions and of any measures taken by the trader to 

make the information available to consumers by other means. 

The prohibited conduct includes aggressive commercial practices. 

Based on Article 8, a commercial practice is considered aggressive if, in the concrete case concerned, 

taking into account all its characteristics and circumstances, through harassment, coercion, including the 

use of physical force or undue influence, it limits or is capable of considerably limiting the freedom of 

choice or behaviour of the average consumer in relation to the product and, therefore, induces him/her 

or is capable of inducing him/her to take a transactional decision that he/she would not have otherwise 

taken. Green-washing can be considered a misleading commercial practice under the Unfair Commercial 

Practices Directive. 

The Directive on unfair commercial practice is connected to the directive on Insurance Distribution. 

Information in the distribution of  insurance products is regulated at European level considering the 

possibility of  distributing products under the principle of  freedom to provide services and freedom of  

establishment as laid down by Articles 56 and 49 of  the Treaty on the Functioning of  the European 

Union.6 

The IDD (Insurance Distribution Directive) is the new European regulation (Directive (EU) 2016/97) 

on insurance distribution, which came into force on 1 October 2018 and applies to all non-life and pure 

risk insurance, and insurance-based savings, investment and retirement planning products. 

 
6S. LANDINI, Transparency in the Insurance Contract Law of Italy. in: Noussia and Marano (eds),Transparency in 

insurance contract law, pp. 131-162 Springer; D. BUSCH, The Private Law Effect of MiFID I and MiFID II in D. Busch 

and G. Ferrarini (eds.). Regulation of the EU Financial Markets. MiFID II & MiFIR, Oxford: Oxford University Press, 

2017, p. 176; M. ANDENAS, F. DELLA NEGRA, Between Contract Law and Financial Regulation: towards the 

Europeanisation of general contract law, European Business Law Review, 2017, pp. 499-521; Y. SVETIEV , A. 

OTTOWFinancial Supervision in the Interstices Between Private and Public Law, 10 European Review of Contract Law, 

2014,pp. 496–544. 



Article 20 of  the IDD in particular provides that, in relation to the distribution of  non-life insurance 

products, the information must be provided by means of  a standardized insurance product information 

document, made available on paper or other durable medium.  

This new legislation seeks to streamline the pre-contractual information requirements for non-life 

insurance policies, aligning with the updated regulatory framework established by the European rules on 

the Insurance Product Information Document (IPID). The definitive structure of  the IPID was 

published in the Official Journal of  the European Union on 12 August 2017, following the Commission 

Implementing Regulation (EU) 2017/1469 of  11 August 2017.  

Customer consultancy, guided by the “know your customer” principle, is placed at the core of  distribution 

activities, with the aim of  addressing the customer's interests in the most appropriate manner. Before 

finalizing a contract, the distributor must: 

a) gather all relevant information from the customer to identify their demands and needs, including the 

product's sustainability, ensuring the suitability of  the proposed contract; and 

b) present the customer with clear and objective information about the insurance product in an 

understandable format, enabling them to make an informed decision. 

If  advice is provided prior to the conclusion of  a contract, the insurance product distributor must offer 

the customer a personalized recommendation, clearly outlining the reasons why a specific contract is 

deemed the most suitable for meeting their demands and needs. 

This requirement is closely tied to the principles of  product governance, which emphasize the 

collaboration between intermediaries and companies to prioritize the customer’s interests. We will explore 

this interaction further in the following pages, focusing on the obligations placed on companies. 

Another major innovation in the framework of  insurance product placement concerns the transition 

from fiduciary duties to the suitability rule, i.e., the transition from the obligations that arise from the 

fiduciary relationship between the intermediary and/or insurer and the customer in the distribution of  

the product, a relationship which, by law, includes information and consultancy obligations.  The aim is 

to ensure that the customer is provided with a product that meets his/her needs, and the obligation to 

do so necessarily sees an interaction between the insurer and the intermediary in product governance. 

The concept of  product governance is introduced by MiFID II and is laid down in a set of  provisions 

aimed at requiring intermediaries to adopt an organizational structure and rules of  conduct relating to 

the creation, offering and distribution of  financial products to investors.   

We are thus witnessing a change in the methods provided by law for the protection of  investors: no 

longer protection exclusively through the regulation of  transparency and information in the marketing 

of  products and in the content of  contracts; MiFID introduced a new general principle according to 

which, in the provision of  services, intermediaries are always required to act in such a way as to best serve 

the interests of  their customers. 



Investor protection is not limited to the imposition of  rules regarding the intermediary-investor 

relationship; rather, it has in principle been incorporated into the organizational structure of  

intermediaries, who have had a series of  constraints imposed on them, aimed at ensuring that investor 

protection becomes part of  their compliance model. 

Investor protection, in terms of  product governance, means that intermediaries must consider the 

centrality of  the interest of  the potential customer-investor along the entire value chain of  the financial 

product, from its creation to its distribution.  

In the light of  this dynamic, specific to financial products, the IDD also has implications for insurance 

intermediaries when we are talking about the obligation of  adequacy and implementation of  the “best 

interest of  the customer”. In the insurance market, product governance, traditionally seen as primarily 

the insurer’s responsibility, now increasingly involves intermediaries. This shift introduces new 

governance obligations for insurance companies, requiring them to manage their relationships with 

agents through enhanced collaboration and synergies between insurers and intermediaries. This approach 

emphasizes a strong focus on customer care and prompts a deeper consideration of  the boundaries of  

responsibility and shared accountability between insurance companies and their agents' actions or 

behavior. 

As we are going to see in our conclusions, regulations on AI and Data protection are of  interest too. 

Insurance companies also have to take account of  the rules governing non-financial reporting. The 

directive on the disclosure of  non-financial information (Directive 2014/95/EU, or NFRD) was adopted 

in 2014, transposed into Italian legislation by Legislative Decree 254/2016 and applied for the financial 

years starting from January 2017. The Corporate Sustainability Reporting Directive (CSRD), or 

Directive(EU) 2022/2464, amending Directive 2013/34/EU, concerning the obligation for large 

undertakings to provide non-financial information, was published in the EU Official Journal in mid-

December 2022. Companies subject to the CSRD will have to report according to European 

Sustainability Reporting Standards (ESRS) accordingly with a draft form by the EFRAG (previously 

known as the European Financial Reporting Advisory Group), which is an independent body bringing 

together various different stakeholders. The first set of  ESRS was published in the Official Journal on 22 

December 2023. This draft presents complex interpretations like how to apply correctly the 

disaggregation 7. The complexity of  the regulation seems to be contrary to issues and principles of  Eu 

Law like proportionality and simplification (see conclusions). 

 
7 Point 3.7 “When needed for a proper understanding of its material impacts, risks and opportunities , the undertaking 

shall disaggregate the reported information: 

(a) 

by country, when there are significant variations of material impacts, risks and opportunities across countries and when 

presenting the information at a higher level of aggregation would obscure material information about impacts, risks or 

opportunities; or 

(b) 



Moreover we have to recall that in March 2022, the ISSB published the exposure draft addressing 

sustainability-related disclosures in general and climate-related disclosures. The IFRS Foundation and 

EFRAG have contrasting views about the target audience and the concept of  materiality (IFRS 

emphasizes financial materiality, whereas EFRAG developed the double materiality approach)8. 

 

 

2. 

The Regulation (EU) 1256imposes to companies an integration of  sustainability risks in risk management 

policies, with a centrality of  two functions: the risk function and the actuarial function. An activity 

entailing the identification and limitation of  risks and an assessment of  the risks themselves for the 

purposes of  the sustainability requirement. The actuarial function comes into play here; it involves 

drawing up an opinion within the underwriting policy that takes account of  the sustainability risk. 

Article 2 of  Regulation(EU) 2019/2088 of  the European Parliament and of  the Council of  27 November 

2019 on “sustainability-related disclosures in the financial services sector” defines sustainability risk as an 

“environmental, social or governance event or condition that(…) could cause an actual or potential 

material negative impact on the value of  the investment. “The sustainability risk regards in particular not 

only climate change and loss of  biodiversity, but also inequality and lack of  inclusiveness, which may 

negatively impact on investments in human capital and accident prevention. 

Coming now to corporate governance, the prudent person principle, which underlies board of  directors 

decision-making processes and should thus inform the management of  insurance companies, is viewed 

from a sustainability standpoint. Under this legislation, all risk management activity should take account 

of  sustainability as a new risk to be considered and assessed in particular in relation to solvency 

requirements and remuneration and investment policies. The sustainability risk is taken as a given within 

the underwriting policy, hence as regards insurance products. 

Sustainability is viewed in the dimension of  physical risk, understood as the impact on the claims rate, 

and the transition risk, which regards financial loss. The transition risk indicates the financial loss an entity 

may incur, directly or indirectly, as a result of  a process of  adjustment towards a low-carbon economy 

that is more sustainable from an environmental standpoint. 

Sustainability can also be seen from a financial risk perspective, since the impact climate change can have 

on the real economy may also have effects on the financial market, with a disruption of  the productive 

functions of  businesses and households, an increase in financial vulnerability, and a reduction in the value 

 
by significant site or by significant asset, when material impacts, risks and opportunities are highly dependent on a specific 

location or asset.”. 
8V. KRIVOGORSKY,Sustainability reporting with two different voices: The European Union and the International 

Sustainability Standards Board, in Journal of International Accounting, Auditing and Taxation,Volume 

56,2024,p.100635. 



of  assets pledged as collateral to obtain loans, resulting in repercussions on access to credit, perhaps even 

for those in areas at risk, and negative consequences for thetransmission of  monetary policy impulses 

with systemic effects that could undermine the stability of  the financial system as a whole.  

To the physical, transition and financial risks we can add the litigation risk, which is linked to the 

reputational risk: hence the link with the company’s compliance function. 

In order to talk about a litigation risk tied to sustainability issues, we need to start off  from the concept 

of  the sustainable consumer, since the plaintiff  in this kind of  dispute is normally a customer or NGOs 

acting to protect the environment, and which share the general interests of  sustainable consumers.  

Sustainable consumption and production are understood to mean “the use of  services and related 

products, which respond to basic needs and bring a better quality of  life while minimizing the use of  

natural resources and toxic materials as well as the emissions of  waste and pollutants over the life cycle 

of  the service or product so as not to jeopardize the needs of  future generations” (UNEP – United 

Nations Environment Programme). To achieve this objective, it is necessary for producers and 

consumers to cooperate. We can consider the basic actions aimed at attaining this goal of  sustainable 

consumption and production. 

1 

Decoupling environmental degradation from economic growth: this means doing more and better with 

less, increasing the net gains in terms of  wellbeing deriving from economic activities while reducing the 

use of  resources, degradation and pollution over the entire life cycle of  a product or service, from 

production to distribution to consumption. 

2. 

Applying the life cycle principle9:this means increasing sustainable resource management and achieving 

resource efficiency throughout both the production and consumption phases of  a product’s life cycle 

and in accordance with the DNSH (Do No Significant Harm) principle, which holds, precisely, that any 

planned actions must not cause any significant damage to the environment. 

4. 

Implementation of  opportunities for developing countries and “leapfrogging” 

The main idea at the basis of  the leapfrogging concept is that although small, incremental innovations 

will lead a dominant firm to maintain its advantage, radical innovations will sometimes enable new 

businesses to get ahead of  the dominant firm, hence the term leapfrogging. 

 
9A Life Cycle Assessment (LCA) measures the environmental impact of a product through every stage of its life – from 

production to waste (or recycling, etc.) But an LCA is not simple: numerous factors are involved: which raw materials 

were involved in the production process and where did they come from? And what about the soil, seeds and fertilisers? 

How are our goods produced? What about heating, water and ventilation? How were the goods transported? By lorry, 

train or airplane. There is available software that can provide an end-to-end life cycle assessment. R.HEIJUNGS, 

Uncertainty, Risk and Decisions, Probability, Statistics and Life Cycle Assessment, 2024, 10, pp. 583-677 



The sustainability goals involved regard industrial production first of  all, but they may also regard the 

companies that insure that production. 

One of  the first areas of  litigation concerns greenwashing, i.e. the commercial practice whereby 

companies claim to be more ecological than they actually are and provide misleading information to 

consumers about the sustainability of  the products they buy. 

EU legislation has recently included this conduct among unfair commercial practices. Directive (EU) 

2024/825 of  28 February 2024specifically regards “empowering consumers for the green transition 

through better protection against unfair practices”.10The word greenwashing was coined in 1986 by Jay 

Westerveld, an environmentalist who, during a trip, observed a bizarre paradox deriving from the fact 

that a well-known resort was on the one hand distributing notes inviting its guests to reuse their towels 

to reduce waste and pollution while on the other hand it was expanding to such an extent as to have a 

large impact on the local ecosystem. However, the first striking example of  greenwashing litigation is the 

case of  the oil company Chevron, which, at the end of  the 1980s, invested huge economic resources in 

advertisements where it proclaimed the active commitment of  its employees to safeguarding butterflies, 

turtles, bears and other protected species.11 

Another interesting legal front is climate litigation. The latter is a form of  legal action through which 

individuals, groups, non-governmental organisations and other stakeholders see to confront climate 

change in courtrooms. The action is normally aimed at attributing responsibility to states and public 

entities for environmental and climate damage. 

For example, just under a decade ago the Dutch Supreme Court handed down a historical judgment: 

ruling on the case State of  the Netherlands v. Urgenda Foundation,12the judges ordered the Dutch 

government to reduce CO2 emissions into the atmosphere by at least 25% by the end of  2020. But this 

area of  litigation has recently also been extended to the responsibility of  private companies, as in the case 

of  BNP. On 23 March 2023, before the Paris Court, three NGOs claimed that BNP Paribas had violated 

 
10 See the first Guidance on the application /implementation of Directive 2005/29/EC on Unfair Commercial Practices 

(SEC(2009) 1666, Commission Staff Working Document) 3 December 2009, p. 37: “The expressions ‘environmental 

claims’ or ‘green claims’ refer to the practice of suggesting or otherwise creating the impression (in a commercial 

communication, marketing or advertising) that a good or a service has a positive or no impact on the environment or is 

less damaging to the environment than competing goods or services. This may be due to its composition, how it has been 

manufactured or produced, how it can be disposed of and the reduction in energy or pollution expected from its use. When 

such claims are not true or cannot be verified, this practice is often called ‘greenwashing’.” 

Regarding the greenwashing risk in the financial market, see YU ELLEN PEI-YI, B.V. LUU, C.H. CHEN, Greenwashing 

in environmental, social and governance disclosures, in Research, in International Business and Finance, 52, 2020, p. 

10. 

The European Securities and Markets Authority (ESMA) associates greenwashing with commercial practices in which 

reference is made to sustainability profiles that do not adequately reflect either the risks or the underlying impacts. Such 

sustainability profiles may refer both to the financial instruments/products and the issuers (ESMA 2022, Sustainable 

Finance Roadmap 2022-2024: https://bit.ly/3PIzp8o). 
11M. CHERRY – J. SNEIRSON, Chevron, Greenwashing, and the Myth of 'Green Oil Companies', Washington & Lee, in 

Journal of Energy, Climate, and the Environment, 2011, 2. 133. 
12State of the Netherlands v. Urgenda Foundation, ECLI:NL:HR:2019:2007, Judgment (Sup. Ct. Neth. Dec. 20, 2019) 

(Neth.). 



French law on the duty of  vigilance by failing to provide a solid plan for identifying and preventing the 

risks tied to climate change.13The NGOs argued that although BNP Paribas had developed various 

policies designed to limit its support of  fossil fuels, these policies were insufficient and would not comply 

with the goal established under the Paris Agreement to limit global warming to 1.5°C. The NGOs 

demanded, finally, that the bank reduce its financing of  fossil fuel production and adopt a plan to exit 

the oil and gas sectors by 2050.14 

We should not forget that the sustainability risk extends to the HR (human resources) sector, because the 

most difficult criterion to meet, the Criterion, i.e. social sustainability, is addressed within the pay and 

hiring policies of  HR management.  

Sustainability comes into the regulatory framework of  the insurance market due to the attempt by the 

legislator—first and foremost the European legislator—to push insurance companies as well to be drivers 

of  sustainability, both as institutional investors and as actors that must confront the sustainability risk in 

their own business.15 

 

3. 

As mentioned, the importance of  integrating sustainability risks in the governance of  insurance and 

reinsurance undertakings was recognised by the European legislator in Delegated Regulation (EU) 

2021/1256 amending Regulation 35/2015 (so-called Solvency II Delegated Regulation). 

In the insurance sector, the supervisory authorities are also playing an important role.  

On 10 December 2021, the European Insurance and Occupational Pensions Authority (EIOPA) 

launched a consultation on “application guidance on running climate change materiality assessment and 

using climate change scenarios” in the own risk and solvency assessment (ORSA). 

National Authorities implemented the EIOPA results. 

In Italy, the IVASS 2021-2023 Strategic Plan specifies that the development of  sustainable finance in the 

Italian insurance market is a key objective in supervision policies, which includes its own regulatory 

 
13M. BENOIT, The Contribution of Urgenda to the Mitigation of Climate Change, in Journal of Environmental Law, 

Volume 35, Issue 2, July 2023, pp. 167–184. 
14I. KAMINSKI, Climate campaigners sue BNP Paribas over fossil fuel finance, in The Guardian, 27 February 2023. 
15G. BERTI DE MARINIS, Patrimonio culturale e fattori ESG nel mercato assicurativo, in DIMAF, 2020, p. 53 ff.The author 

focuses his attention in particular on the EIOPA (European Insurance and Occupational Pensions Authority) opinion “on 

the integration of sustainability risks and factors in the delegated acts under Solvency II and IDD”, i.e. the directives on 

the solvency requirements of insurers and the distribution of insurance products, published on 30 April 2019, which 

presents the objective of orienting capital towards more “sustainable” investments, correctly identifying and managing 

sustainability risks and encouraging economic operators to adopt transparent conductsand a long-term vision in 

investments. 

As for the concept of “sustainability”, EIOPA seems to favour a broad definition embracing not only environmental factors 

but also social and governance ones. On the subject of social responsibility, seeB. SCHOLTENS, Corporate social 

responsibility in the international insurance industry. Sustainable Development, 2011, 19(2), pp.143-156. 

 



activity, the contribution to international cooperation, the macroprudential orientation and the 

supervisory approach aimed at the stability of  the insurance sector and consumer protection. 

IVASS is taking steps to reinforce its supervisory tools for monitoring climate change and environmental 

risks in the firm conviction that the Italian insurance industry can give a decisive contribution to the 

ecological transition, the adaptation to climate change and the mitigation of  the related risks on both a 

national and supranational level. 

Since 2022 IVASS has been relying on a special procedure for gathering data via a sustainability 

information platform that allows it to collect detailed information on progress as regards insurers’ 

integration of  sustainability factors in their corporate governance and risk management processes, as well 

as the management and mitigation of  risks tied to climate and environmental changes through 

underwriting activities, investment policies and disinvestment strategies. 

As far as secondary legislation is concerned, sustainability in insurance undertakings is addressed in 

IVASS Regulation No 24/201concerning investments and assets covering technical provisions (as 

amended in 2023 to integrate sustainability risks in investment and risk management activity);Regulation 

No 38/2018 concerning the corporate governance system (with amendments to integrate sustainability 

risks in risk management systems and remuneration policies);and amendments to Regulation No 45/2020 

concerning governance and product oversight requirements, aimed at integrating customer sustainability 

requirements into the identification of  the target market, in line with Delegated Regulation (EU) 

2021/1257. 

Moreover, we should not forget distribution: VASS Regulation No 40/2018 introduced amendments 

aimed at integrating sustainability preferences into the rules of  behaviour in advisory activity for the 

placement of  IBIPs. Besides information in the distribution of  IBIPs (see IVASS Order No 132/2023), 

it does not seem at present that the role of  distributors has been effectively exploited when it comes to 

collecting information from the insured and issuing information about products—information that we 

could call climate sensitive, that is, information on the exposure and vulnerability to climate risk also from 

the standpoint of  the possible adaptation techniques. 

In this manner, distribution would have an informative and educational role vis-à-vis the insured, 

especially in the case of  consumers or SMEs. 

It is worth noting that on 6 July 2021, the European Commission adopted a complete, ambitious package 

of  measures aimed at improving the flow of  money to support the financing of  the transition to a 

sustainable economy. The objectives included improving the inclusiveness of  small and medium-sized 

companies (SMEs) and consumers by providing them with the right tools and incentives to access 

transition finance. 

Distribution could play a central role in this, considering how it has been redesigned by Directive (EU) 

97/2016, which envisages a complex framework for the information flow between customers, 



intermediaries and insurers aimed at improving consistency with the target market and improving the 

ability of  products to meet the insurance needs of  customers. In this information flow, also in the case 

of  non-life insurance products and especially P&C (property and casualty) products, climate information 

should be provided for the abovementioned reasons. In short, what is needed is a climate-sensitive insurance 

distribution geared towards not only market protection (consistency of  production with the target 

market) but also social protection (education in the culture of  climate risk), in which insurance 

intermediaries could perform an important function. 

The key sustainability actions implemented by undertakings find expression in the application of  the 

previously mentioned rules governing non-financial reporting. 

 

4. 

However, sustainability is not only a question of  compliance with a set of  values embraced by the legal 

system but is also, as noted, a risk to be managed with actions aimed at mitigation or adaptation. This 

requires a strategic approach to sustainability. 

Boards of  directors must determine whether and in what way the sustainability risk is relevant for their 

company and then devise strategies to deal with it. Board decisions must be founded on pertinent 

information and directors must exercise prudence in acting based on such information in the company’s 

best interest, taking account of  the inputs coming from the various stakeholders. 

The sustainability risk comes into play in industrial strategy and has an impact on the board’s 

responsibility in the stages of  assessment leading to the formulation of  an industrial plan, and the 

definition and evaluation of  the internal control and risk management system; sustainability profiles need 

to be integrated into strategic and industrial plans that are also oriented towards identifying, managing 

and preventing environmental, climate-related and social risks.   

G20/OECD corporate governance principles have also underscored the need for corporate governance 

policies which support the sustainability and resilience of  businesses which, in turn, must contribute to 

the sustainability and resilience of  the economy. 

A sustainability strategy should be integrated not only into internal control and risk management systems, 

but also into the underwriting policy adopted by companies, also in accordance with the Regulation 

(EU)2021/1257. In this regard, it is worth mentioning the EIOPA report of  6 February 2023, entitled 

“Impact underwriting: EIOPA reports on insurers’ use of  climate-related adaptation measures in non-

life underwriting practices”. It is a pilot survey aimed at gaining a better understanding of  current 

insurance underwriting practices in respect of  adaptation to climate change and evaluating their 

prudential treatment within the framework of  Solvency II, also to evaluate whether the latter may 

represent an obstacle to the integration of  adaptation measures in insurance products. 



As regards the integration of  adaptation measures in insurance products distributed in Europe, it is worth 

mentioning in particular: policies providing for incentives (e.g. through reduced premiums or reduced 

deductibles) to encourage policyholders to adopt preventive adaptation measures in response to climate 

risks. 

This subject is of  particular interest if  we look at it in relation to coverage for natural catastrophes, a 

highly topical issue, also given the recent reform introduced in the latest budget law,16awaiting 

implementation through secondary legislation, and the impact they have had on the balance sheets of  

companies in the non-life insurance sector (though based on recent studies climate change has also had 

an impact in the life and protection sector17), in terms of  costs not only for payouts but also for 

reinsurance premiums.18 

The climate adaptation measures adopted by policyholders (anti-hail nets, anti-flood doors and windows, 

heat- and fire-resistant building materials, etc.), insofar as they serve to reduce exposure to physical risks, 

represent a possible solution to the problem of  maintaining an adequate supply of  insurance products 

that cover catastrophic damage and perhaps also of  reducing the protection gap. 

The implementation of  the regulatory framework and the results of  different surveys require a 

governance that can steer a company’s activity in a sustainable direction while containing the related risks, 

the main one being the risk of  greenwashing. The complexity of  this area requires, in proportion to the 

size of  the company, the adoption of  decisions within board committees, first the governance committee 

responsible for policy approval and updating. 

With respect to sustainability as a risk, and the risks involved in the implementation of  sustainability 

policies, there must be a correct integration in the sphere of  risk management, RAF(risk appetite 

framework report) and a discussion within the risk committee, which will draw information not only 

from the CRO (Chief  Risk Officer),but also from the actuarial function, called on to give an opinion in 

relation to the underwriting policy, also taking sustainability risks into account for such purposes. 

The presence of  remuneration and investment committees becomes relevant for discussions about the 

subject of  sustainability in remuneration and investment policies. The previously mentioned Regulation 

(EU)2021/1256 provides that the remuneration policy must also include information on how it considers 

the integration of  sustainability risks in the risk management system. With reference to investment 

 
16S. CAVALIERE, Calamità naturali e assicurazione obbligatoria, in GiustiziaCivile.com, 2024 
17G. S. MARTINEZ, M. BACCINI,K. DE RIDDER, H. HOOYBERGHS, W. LEFEBVRE, V. KENDROVSKI, K. SCOTT, M. 

SPASENOVSKA,  Projected heat-related mortality under climate change in the metropolitan area of Skopje, in BMC 

PUBLIC HEALTH, 2016, vol. 16, p. 407. 
18With regard to reinsurance, we shall point out, as we have already done on other occasions, that companies are looking 

for risk hedging or management instruments comparable to reinsurance,such as CATbonds and LDI (liability-driven 

investment) policies. SARA LANDINI, Assicurazione del rischio in agricoltura, in Soluzioni assicurative per la resilienza 

delle imprese agricole rispetto al rischio climatico,by Sara Landini, ESI, 2023, p. 153 ff.Considerations on climate-

sensitive insurance distribution are also presented here. 



policies, the European legislator has provided that companies must assess not only all the pertinent 

financial risks on an ongoing basis, but also all the pertinent sustainability risks. 

The sustainability risk includes both physical and transition risks and also shows a variability over time, 

requiring updates and important innovative policies enabling the company to map the continuous 

evolution of  risk and promptly adapt its processes and decisions accordingly: hence the centrality of  

innovation in insurance companies and the advisability of  setting up an ad hoc board committee that 

engages in dialogue with the BoD and other committees. 

Among the major innovations proposed in the market for the implementation of  sustainability strategies 

we may mention the use of  parametric policies, a computerisation of  processes to enable the 

identification of  any compliance failures and the use of  generative artificial intelligence to create new 

algorithms for devising solutions in the context of  change (climate, environmental, social and 

technological), while marking the path towards sustainability. 

As for parametric insurance policies, these are, briefly, contracts differing from traditional insurance for 

two reasons: because the insurance payout falls due on the reaching of  certain index thresholds specified 

in the contract and because they eliminate or reduce the verification and assessment of  damage by claims 

adjusters. Under parametric policies, indeed, the payment of  compensation becomes automatically 

collectible when given parameters are met, based on the determination of  a third party (so-called oracle) 

identified in the contract as a reliable, certified source of  data. 

Many of  the policies on the market expressly provide as a condition the existence of  damage that is only 

presumed to exist when the index is reached and when attested in a claim submitted by the policyholder. 

Moreover, the policy contains provisions (i.e. deductibles and maximum) maintaining the insurable 

interest that is, an interest in avoiding the event insured against. The existence of  a damage to be 

compensated together with the presence of  the insurable interest govern insurance contracts with the 

social function to reduce moral hazard of  the insured. See for instance art. A 125-1 of  the French code 

des assurances and art. 1905 of  the Italian civil code. The indemnity principle is one of  the fundamental 

principles in property insurance in USA19.This means that, in the absence of  damage (e.g. the index is 

reached in relation to non-cultivated areas) or in the absence of  an insurable interest (the policyholder is 

not the owner of  the damaged farm), the insurer can refuse to pay compensation. 

There is discussion surrounding the distinction between these policies and financial instruments, 

particularly catastrophic bonds and weather derivatives. CAT bonds are securities that provide for 

payment of  the specified amount upon the occurrence of  events or reaching of  indexes tied to 

catastrophic events defined in the bond itself. They are used by insurers as a reinsurance instrument. 

Weather derivatives are options or futures in which the payments provided for in the contract are based 

 
19BRAD WILSON & JEFFREY E. THOMAS, The Indemnity Principle: From a Financial to a Function Paradigm, 10 THE 

JOURNAL OF RISK MANAGEMENT AND INSURANCE 30 (2005), p. 1 ff. 



on conditional mechanisms and triggered when a weather index is exceeded. In this case the payout is 

not tied either to the concrete damage incurred or to the insurable interest and for this reason these 

derivatives lend themselves to being purely speculative gambling instruments.20One of  the aspects 

hindering the development of  parametric policies is the uncertainty and difficulty in determining the 

trigger, i.e. the condition producing the legal effect of  collectability of  the insurance payout. 

The uncertainty can be overcome with the aid of  artificial intelligence and in particular generative AI 

capable of  accelerating decision-making processes. We need only think of  the complexity of  developing 

decisions based on an assessment that involves considering many variables impacting on a product’s 

sustainability throughout its entire life cycle. Let us think about the processing of  data originating from 

different sources (past compensation payouts, surveys, satellite data…) relating to climate change and its 

harmful impacts, together with the recognition of  variations entailing a rapid adjustment of  algorithms 

to avoid the risk of  wrong decisions being made based on the original algorithms. 

The use of  generative artificial intelligence can increase productivity by speeding up analysis, design and 

development processes and is thus an indispensable instrument for overcoming the challenges of  

sustainability. 

Sustainability, therefore, is not a mere question of  compliance and conformity with legal requirements 

but is first and foremost an orientation in the innovative strategy of  a company. 

 

4-Conclusions 

The implementation of  sustainability strategies needs new tools in insurance market regulation which has 

to be driven by three fundamental principles. 

The first one is the principle of  proportionality (see Article 5(4) of  the Treaty on European Union) which 

requires that the regulation of  the market must be specifically targeted (suitable), impose the least 

economic burden (necessary), and be balanced in providing a net positive impact on welfare regarding its 

economic impact. 

The second one is the principle of  subsidiarity. The principle of  subsidiarity states that a larger and higher 

body, such as a government, should not exercise functions that can be carried out efficiently by a smaller 

one, such as an individual or a private group, acting independently.  

 
20S. LANDINI, op. ult, cit., p. 156. Parametric insurance policies are considered a form of estimated value policy by L. DE 

NICOLA, Stima accettata, polizza stimata e assicurazione parametrica. Spunti di riflessione, in Assicurazioni, 2023, p. 

411 ff.On the doubts regarding the compensation principle, seeR. SANTAGATA,Polizze Assicurative Parametriche (O 

Index-Based)E Principio Indennitario, in Riv. Dir. Civ., 2022, p. 134 ff.; with regard to the actuarial aspects and also the 

possibility of determining the resilience of the policyholder in the payout, see E. VANNUCCI, Cat e Resilience Bond: il 

ricorso ai mercati finanziariper la gestione e la mitigazione del rischio catastrofale, in Assicurazione per i danni da 

catastrofi naturali Trasparenza delle polizze di assicurazione Verso un diritto delle assicurazioni al servizio di un Paese 

moderno ed efficiente, edited by Paoloefisio Corrias, Marco Frigessi di Rattalma and Sara Landini, Napoli, 2024, pp. 9-

13. 



Therefore, private enforcement assumes relevance in market regulation. Notwithstanding all the national 

rules designed to protect general interests and supported under public law (through criminal sanctions 

or administrative sanctions), individual rights, exercised according to the rules of  private law, can 

strengthen the effectiveness of  the public order. Moreover, the instruments of  private law show greater 

“flexibility” when it comes to evaluating concrete cases and therefore a better correspondence to the 

function of  violated rules21. The principle of  subsidiarity implies a more intensive application of  tools 

of  private and public partnership: public laws and regulations more principle based which leave to the 

companies the implementation of  executive and detailed rules creating a bottom-up legal framework; a 

better complementarity between public and private enforcement. 

The third one is simplification: simplifying legislation means rigorously applying the principles of  

necessity and proportionality. A correct process of  simplification involves simplifying, codifying, 

recasting and consolidating legislation, as well as repealing obsolete laws and rules22. 

In this context, Regtech can provide valuable support.23. The term RegTech, an acronym for Regulatory 

Technology, refers to the application of  innovative technologies to assist in compliance with financial 

regulation activities. By leveraging advanced tools such as artificial intelligence, machine learning, and 

data analytics, RegTech solutions enable organizations to streamline compliance processes, reduce 

regulatory risks, and ensure adherence to evolving legal frameworks with greater efficiency and accuracy. 

RegTech deals with topics like the Role of  the Supervisory Authorities who encourage dialogue and 

interaction between the various market players, to evaluate the new regulatory needs and create the 

infrastructures for sustainable competition; RegTech and Identity management, includes Know Your 

Customer procedures and the management of  authentication and personal data management processes 

in accordance with the new GDPR guidelines (GDPR is Regulation (EU) 2016/679 of  the European 

Parliament and of  the Council of  27 April 2016 on the protection of  natural persons with regard to the 

processing of  personal data and on the free movement of  such data, and repealing Directive 95/46/EC 

(General Data Protection Regulation) (Text with EEA relevance));  RegTech includes tool for risk and 

controls analytics which involve elements such as Cybersecurity and Risk data aggregation for the 

detection and management of  risks and control activities (here we can recall the Regulation DORA The 

 
21M. ANDENAS, F. DELLA NEGRA, Between Contract Law and Financial Regulation: towards the Europeanisation of 

general contract law, in European Business Law Review, 2017, pp. 499-521. 
22We can recall some Eu projects. In 1996, the EU launched a pilot programme (Simplification of Legislation for the 

Internal Market — SLIM). This project was followed by multiannual programmes to simplify and update EU 

legislation, such as the Commission’s rolling programme for simplification, launched in 2005, which by 2012 identified 

more than 640 initiatives for simplification, codification or recasting. 
23G. LUCHENA, Tecnologie, mercati e regolazione dell’economia: il caso dell’intelligenza artificiale, in Dialoghi del 

diritto dell’economia, 2024, p. 1 ss. JANOS BARBERIS, DOUGLAS W. ARNER, ROSS P. BUCKLEY, The RegTech Book, John 

Wiley & Sons Inc. 2019; COEN AND DIANE R MAURICE (EDS),Regtech, suptech and beyond: innovation and technology 

in financial services, RISKBOOKS,  2021; P. CHIARULLI, Fintech, regtech and suptech. Institutional challenges to the 

supervisory architecture of the financial markets, in Handbook for financial Technology and law, Routdledge, 2021, pp. 

447-464. 

 



Digital Operational Resilience Act (DORA) is a EU regulation that entered into force on 16 January 2023 

and will apply as of  17 January 2025.); RegTech includes also measures for surveillance like AML (anti 

money laundering) transaction screening, fraud detection and prevention activities. We cannot 

underestimate the importance, especially regarding the simplification issue in market regulation, of  the 

Regulatory intelligence for reporting relating to areas such as Automated Reporting, Regulation 

Interpretation and legal drafting. Through RegTech financial institutions can contribute to the 

development of  the ecosystem by internally tracing strategies and paths for the diffusion of  RegTech 

solutions and encouraging experimentation. Eventually we can recall the relationships between RegTech 

and SupTech, understood as the use of  new technologies in supervision (see use of  sand boxes and 

preventive control of  compliance of  innovative products or processes). We believe that sustainability will 

import a strong push for technological innovation in insurers' processes and the supervisory authorities 

will have to renew their supervisory tools and methods with rules that allow the market to innovate while 

respecting the interests of  policyholders and of  the social function of  insurance contracts of  manage 

risk and generate security. 

 


