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Abstract

The aim of this paper is to analyze to what extdifferent kind of immunities may bar legal
proceedings instituted against PMSCs and their @yapls. The first part of the paper is devoted ¢o th
setting of the legal background on international fales on immunity which may be applicable, in
certain cases, to PMSCs and their employees. Témndepart of the paper addresses the issue of
immunity of PMSCs employees from criminal jurisdtct taking into account existing case-law. The
conclusion is that, in most cases, immunity of @@vcontractors from criminal jurisdiction seems no
to depend on the application of immunity rules bort,a large part, from the combination of a la¢k o
applicable rules to exercise criminal jurisdictiand a lack of political will to proceed. As to divi
proceedings, the most relevant obstacle that hagepted courts form exercising their jurisdiction
over PMCSs and their employees (mainly in US cagg-lis the so-called “political question
doctrine”, that has been invoked in most relevavit suits and has been accepted by some courts and
rejected by some others. The author of this papef the opinion that such a doctrine (and similar
ones) was crafted to protect the exercise of gaowemal functions and should be narrowly
interpreted. In particular, there should be no drajudicial review when international human rights
law violations occur, since the governments theweseare bound to ensure respect for these rules and
shall foster a culture of accountability for thefficials and for private contractors they haveided

to hire.
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1. Introduction

Private military and security companies (PMS@sjd their employees may, in principle, be suldiect
the law and jurisdiction of the country in whiclethare operating. Unlike States and their officials
they are not beneficiaries of customary internaiaoales establishing sovereign immunity, on the on
hand, and functional or personal immunity from dniah, civil and administrative jurisdiction on the
other. However, as recent practice clearly shomS®s and private individual contractors have been
granted different kinds of immunities covering ffexformance of very sensitive tasks on foreign soil

In the first place, these subjects have been giammunity from the jurisdiction of the Host State
which they are deployed both by special legislativeasures or by means of specific agreements
between the State that hired them (the Hiring/Gantitng State, which in many cases is their State of
nationality, e.g., their Home State) and the Haostte3 In addition, they have also been granted
immunity from the jurisdiction of the Hiring/Contting State by virtue of their contract and, more
frequently, by the application of judicially credtdoctrines such as the “political question doettin

or other statutory defenses applied, for instabgeational courts in the Unites States.

It is therefore important, as a first step, to get legal framework by briefly recalling the most
important customary and conventional internationales on immunity of State officials and
international personnel from jurisdiction, to asagr whether they may also cover private contractor
performing certain functions on behalf of a Stdtés worth stressing that PMSCs as such and not
only their employees often invoke immunity from ttigil jurisdiction both of the Host and of the
Hiring/Contracting State claiming that they disg®rcertain duties on behalf of the State which
engaged them.

Although immunity may be invoked to cover acts cdtted in violation of both internal and
international law rules, the focus of this papespgcifically on cases where immunity issues were
raised to shield PMSCs or their employees allegmaiblicated in human rights violations.

ULecturer in International Law, University of Floree. Email: micaela.frulli@unifi.it.

1 In this paper the expression Private Military a®ecurity Companies (PMSCs) covers all kinds of pevedmpanies
providing services in the military or security fiel

2 In this paper Host State is the State where thE®&te operating, the Hiring State is the State lwbimtracted the private
employees and the Home State is the State of réitipnf the contractors.
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2. Setting the Legal Framework: Different Kind of Immunities Based on a Variety
of Legal Grounds

A. Functional Immunity from Jurisdiction Accruing to State Officials and
I nternational Personnel

Under customary international law, State officiale entitled to different types of immunity from
foreign jurisdiction. In general, two kinds of immities are recognized: the so-called functional
immunity (orratione materiag and personal immunities (matione personayg®

According to the prevailing position among intefoaal lawyers, functional immunity from the
jurisdiction of foreign States covers activitiesrfpemed by every State official in the exercise of
his/her official functions and it survives the eofloffice. The underlying rationale is that officia
activities are performed by State organs on bedfalieir State and, in principle, must be attriloute
the State itself. From this perspective, the ultimataison d'étre of functional immunity is the
protection of the sovereign equality of States géneld in the Latindictum*“par in parem non habet
iudiciunt’.>

Functional immunity is granted as well to internal personnel, in particular to the officials of
international organizations: for example, this kisfdmmunity is provided for by th€onvention on
the Privileges and Immunities of the United Natioh4946° The rule on functional immunity of UN
personnel is considered to have acquired the stdtasstomary international law and similar rules

3 Personal immunities - which only accrue to a feaegories of State organs by virtue of the spaei@vance of their
official positions (diplomatic agents, heads otesaheads of governments and ministers of foraftairs) - cover every act
performed by those who are entitled to enjoy thietof immunity, but they last only until the Statgans concerned remain
in office. The principle inspiring these rules mnumonly identified as “functional necessity”, anlea expressed with the
Latin formulane impediatur legatioor ne impediatur officiumPersonal immunities include inviolability, tha fo say
immunity from arrest and detention, absolute imrhufrom criminal jurisdiction and immunity from dhjurisdiction (with
very limited exceptions). These immunities are liketly to come into play as far as private contoastare concerned.
Therefore, it does not seem appropriate to dweéragth with their content.

4 “Since a state manifests its legal existence thmyugh acts performed by human beings in theiacip as organs of the
state, that is to say, through acts of state, threiple that no state has jurisdiction over anottate must be interpreted to
mean that a state must not exercise jurisdictioouth its own courts over acts of another statéessnthe other state
consents. Hence the principle applies not onlyaiseca state as such is sued in a court of andtier but also in case an
individual is the defendant or the accused andctiié or criminal delict for which the individualsi prosecuted has the
character of an act of state. Then the delict ibddmputed to the State not to the individual.”, K&lsen,Principles of
International Law,London, 1952, p. 235. See also G. DaNfikerrecht vol.l, Stuttgart, 1958, pp. 225, 237, 303., 3¥6;
Bothe, “Die strafrechliche Immunitat fremder Staagsme”, in ZaORV, 1971, p. 246 ff.; M. Akerhust, “Jurisdiction in
International Law”, inBYIL, 1972-1973, p. 241 ff.; Hrox, The Law of State Immunjt@xford, 2002passim

® See also the position taken by the ICTY Appeals Gfearin Blaski: ‘[Clustomary international law protects the internal
organization of each sovereign State: it leavés @ach sovereign State to determine its intetnatire and in particular to
designate the individuals acting as State agentsrgans. Each sovereign State has the right te issstructions to its
organs, both those operating at the internal lamelthose operating in the field of internatiorgdtions, and also to provide
for sanctions or other remedies in case of non-tiamge with those instructions. The corollary oistexclusive power is
that each State is entitled to claim that actsandactions performed by one of its organs inffisial capacity be attributed
to the State, so that the individual organ maylb®teld accountable for those acts or transactifims.general rule under
discussion is well established in international Evd is based on the sovereign equality of Statasifi parem non habet
imperium), Prosecutor v. Blaskj Appeals Chamber Judgment No. IT-95-14-AR bi3329 October 1997, paras. 41 e 42.

® 1 U.N.T.S. 15, 13 February 1946. Tl®nvention on the Privileges and Immunities of thatédl Nationsgives a
comprehensive picture of privileges and immunigesnted to international personnel, and many sulEsgcagreements are
modelled on its provisions. As to functional immiyrfrom jurisdiction, according to Article V, Secti 18, letter (a) officials
of the United Nations “shall be immune from legebgess in respect of words spoken or written ahdc$ performed by
them in their official capacity”.



Immunity versus Accountability for PMSCs and themioyees: Legal Hurdles or Political Snags?

may be found in many other conventions and heatlEpsangreements amongst States and other
international organizatior's.

Most authors affirm that functional immunity accsu@s a general rule, to every organ acting on
behalf of a State, the only exception being the ro@sion of serious international crimes entailing
individual criminal liability® However, according to other scholars, the scoderaftional immunity

is more limited: functional immunity from jurisdioh is enjoyed only by some categories of State
officials on different legal grounds (customary oonventionafy and covers solely activities
performed within the limits of the mandate speailig bestowed on these orgafiOne of the most
relevant examples supporting the latter hypothissibat of consular agents. According to Article 43
of the UN Convention on Consular immunities, coas@lgents enjoy immunity from the jurisdiction
of the receiving State only for “acts performed the exercise of consular functions”As a
consequence, acts allegedly performed in an officapacity, but falling outside the consular
functions as defined in the convention itself, ao¢ covered by functional immunity. A number of
cases in front of national courts confirm suchsdrietive interpretation of the rufé The logic of such

a strict interpretation is well explained in Memorandumsubmitted to the District Court of
Pennsylvania by the US State Department (concertiingposition of a Yugoslav consular agent
indicted in US v. Bijedf): “Therefore, considering all the facts of a partar case, an act that
substantially deviates from a course of action appate to the performance of the function woultl no
be an act performed in the exercise of that functid

The same approach has been adopted by nationagudgcases concerning different categories of
State officials: several courts refused to recogifiimctional immunity of State organs who exceeded
the limits of their mandate, thus actinlira viresand abusing of the powers conferred on tfieThis
trend in the case-law of various States seemsimgygrtant in light of the fact that it developedtire
domain of civil jurisdiction; that is to say in @sswhere the rules on State immunity might alsdyapp
and where there is — according to the prevailingiop - a substantial overlap between the immunity
of the State and the immunity of its officials.threse cases, the judges have considered the questio
the functional immunity of the State organ as safgafrom the issue of State immunity and they have
decided whether or not to grant functional immundaythe single State official not only taking into

7 See, for example, Article 22 of thgreement between the Government of the French Repuidl the United Nations
Educational, Scientific and Cultural Organizationgerding the Headquarters of UNESCO and the Privilegesl
Immunities of the Organization on French Territosjgned in 1954 and entered into force in 1954jlable on the website
of UNESCO at the following page: http://unesdoc.enesrg/images/0012/001255/125590e.pdf

8 See for instance A. Cassebggrnational Criminal Law 2™ ed., Oxford, 2008, p. 302 ff.
° See extensively Pe SenaDiritto internazionale e immunita funzionale degtani statalj Milano, 1996.
10 5ee M.Frullilmmunita e crimini internazionaliTorino, 2007, pp. 23-60.

1L Art. 43, para. 1: “Consular officers and consulampiyees shall not be amenable to the jurisdictibthe judicial or
administrative authorities of the receiving Statedspect of acts performed in the exercise ofdansunctions”.

12 5ee for instance the decision of the Supreme @bINew Zealand ik. v. The Crownin ILR, vol. 68, p. 175; see also the
decision of the Genova Tribunal (6 may 1970) andhef Italian Court of Cassation (29 February 1972Rissmann
(reprinted respectively iRivista di diritto internazionale1971, p. 702 and if¥IL, 1976, p. 339). For other cases see M.
Frulli, Immunit3 cit., passim AS a comment to one of these cases a distingliskgert stressed that: “the consul who assist
a minor without respecting the laws of the recejvatate acts outside the limits of his proper fiomst; and his actions
cannot be covered by functional immunity”,@ondorelli,"Consular Immunity”, inlYIL, 1976, p. 341.

13 Government's Memorandum of law in response to dafgisdmotion to recognize the applicability of caias immunity
21 March 1989, p. 30, available on Lexis-Nexis

14 See for instanc€hiudian v, The Philippine National Bank and Dat#s Court of Appeals, Ninth Circuit, 29 August
1990, part 4, § IV, available drexis-NexisSeealsoJaffe v. Miller High Court of Justice (17 September 1990) and @nta
Court of Appeals (17 June 1993), availableLenis-NexisFor a comment on these and other cases see M, Frimunita
cit., pp. 50-55.
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account the public or private nature of the agtigiboncerned (as if the respondent was the Stai)its
but also evaluating whether the State official imed had acted within the limits of his/her mandate

From this viewpoint, it may be contended that tr@mreason underlying the bestowal of functional
immunity on State officials would not be anymore fwt in the first place) the protection of State
sovereignty, but the necessity to ensure the adésimpent of activities that are crucial for peadefu
and stable relations amongst States, that is tasdiynctional necessity” rationale. And there & n
doubt that a restrictive interpretation of the suten functional immunity would be more consonant
with the values protected by the same rules.

The same is truea fortiori, for functional immunity accruing to officials ointernational
organizations. In this respect, it is interestingquote the example of the NATO Status of Forces
Agreemnt (NATO SOFA), which establishes that NATfilctals, on missions for the Organization
“shall be immune from legal process in respect ofds spoken or written and of acts done by them in
their official capacity anavithin the limits of their authority™ thus confirming the strictly functional
rationale underlying this kind of immunity.

As jurisdictional immunities granted to private t@ctors may be classed mainly as functional ones,
the perspective described above may prove usefudlisoussing the rationale, content and application
of rules conferring some form of functional immuynid private contractors.

B. I mmunities Granted on the Basis of SOF As to State Officials and Contracted
Personnel

State officials, both military and civilians, magjey immunity from the Host State’s criminal, civil
and administrative jurisdiction in cases where aternational agreement is concluded. For our
purposes it is important to take into account Statti Forces agreements (SOFAs), which have
become one of the most relevant international ssuod immunity for private contractors. In fact, at
least in recent practice, PMCs employees are d@fielnded under the scope of these agreements and
must be treated accordingly.

SOFAs may be concluded on a temporary or on a pezmaasis to regulate standing military (and in
some cases civilian) presence on the soil of dgoreountry'® They may be negotiated on a bilateral
basis or in a multilateral context, such as whegulaing the presence of visiting forces standing
abroad in the framework of an international orgatim: this is the case, for instance, of NATO
forces stationed in the territory of foreign Stdfes

SOFAs are based on the assumption that the preséfmeign personnel is in the interest of the Hos
State as well as of the Sending State. Each SOF#nigue because this kind of agreement is
negotiated on a case-by-case basis (except thostuded in a multilateral negotiation), but some of
their common features may be inferred from curpmaictice. These agreements establish the legal
framework pursuant to which armed forces operatbimvia foreign country and deal with all issues
that are necessary to “ordinary” affairs, such aanmg of uniforms, carrying of weapons, income and
sales taxes, labour claims and so on. More imptiytaere, SOFAS regulate the exercise of criminal
and civil jurisdiction over personnel of the semdibtate, thus granting some form of immunity from

15 Emphasis added, see article XVIII, letter a) af Agreement on the Status of the North Atlantic Trétyanization,
National Representatives and International Sta#51), available on the website of NATO, at wwvitniat.

8 For a complete overview of legal issues relate8@5As see D. Fleck (edJlhe Handbook of the Law of Visiting Forces
Oxford, OUP, 2001.

17 SeeAgreement on the Status of the North Atlantic Tr&myanization, National Representatives and Intdore! Staff
(1951), cit.supranote 15.



Immunity versus Accountability for PMSCs and themioyees: Legal Hurdles or Political Snags?

the Host State jurisdiction to personnel statioabbad (more and more frequently including private
contractors)?

Actually, on careful reading of a variety of SOFAlSe word “immunity” does not always appear.
Most often other terms are used, making referencéheé division of jurisdictional competences
between the Host and the Sending States. Most S@#eagnize the right of the Host government to
exercise “primary jurisdiction”: this means thaethlost State exercises jurisdiction in all cases in
which foreign personnel violate the laws of the HBtate, with two exceptions generally applying
only in criminal cases. According to most agreemsgtiie Sending State has primary jurisdiction when
the offense is committed by a national of the Sagp@tate against another national of the Sending
state (inter s€ cases), and when the offense is committed byh#i®nals of the Sending State in the
performance of official duty. Hence, a “functiongitinciple — recalling that underlying immunity
granted to State officials in different contexts -used here to grant primacy of jurisdiction te th
Sending State, and not immunity, in a technicaseealthough the application of these rules gelyeral
entails ade factoimmunity from the jurisdiction of the Host State tertain categories of offensés.

In any case, SOFAs generally provide for concurijenisdiction between the Sending and the
Receiving States, apart from exceptional casesenoeisdiction of the Host State has been virtually
excluded? One relevant example of SOFAs conferring exclusiminal jurisdiction to the Sending
State over its nationals (including over privatatcactorsy' is the SOFA concluded between the US
and Afghanistai’

8 |t interesting to note, for example, thahem the NATO SOFA wasigned, there was no mention of contractors as a
category of personnel. In some cases however, sogpital agreements have been concluded (for irestzetaveen Italy and
the United States) and acknowledged the categofyeohnical representatives”, which include privatantractors acting
under the supervision of the US Department of Dedewho perform work in Italy on more than a tempptaasis. This
agreement is based on the model of the Supplenyemgaeement to the NATO Sofa regulating the presefallied forces
stationed permanently in the Federal Republic ofntery, signed in 1973, which included contractoms.tRe agreement
between ltaly and the United States, see M. McCdenmiiBccrediting DoD Contract Technical Representaive Italy
without Reinventing the Wheel”, Defense AT&L: Maréipril 2005, available at
http://www.per.hqusareur.army.mil/CPD/DocPer/ItBlgfense%20AT&L%20Magazine%20Mar-Apr%2005.pdf.

19 see for instance Art. VII of the NATO Sofa, whiektablishes in detail the sharing of jurisdicti@ivieen the sending an
the receiving State. Some form of functional imntyistems from Art. VII, par. 3, letter a) which d=a: “In case where the
right to exercise jurisdiction is concurrent thidwing rules shall apply: The military authoritie$ the sending State shall
have the primary right to exercise jurisdiction ogemember of a force or of a civilian componentstation to i) offences
solely against the property or security of that&tar offences solely against the person or ptgméranother member of the
force or civilian component of that State or of gpéndent; ii) offences arising out of any act orission done in the
performance of official duty”. It is worth notindpowever, that the rule was not elaborated as amdtinity rule”, but it
clearly aims at establishing a division of jurig@tinal competences.

20 See for instance the controversial extension divimmunities to all US military and civilian perswel contained in the
SOFA concluded between the USA and East Timor B226ee Art. 1 : “United States military and calipersonnel of the
United States Department of Defense who may beeptds the Democratic Republic of Timor-Leste in wecation with
humanitarian and civic assistance, ship visitsitanjl training and exercises and other agreed itievshall be accorded a
status equivalent to that accorded to the admatigtr and technical staff of the Embassy of thetéthiStates of America
under the Vienna Convention on Diplomatic Relationsf oAprii 18, 1961", available at
http://www.etan.org/news/2002a/11sofa.htm#Full%g0t®Members of the administrative and technicaff sth embassies
enjoy full immunity from criminal jurisdiction ofhie receiving State, unless they are nationalseotéme State. Article 37,
par. 2, Vienna Convention Diplomatic Relations ofiAfp8, 1961 .

2L with respect to PMSCs employees it seems impottaonhderline that immunity may be granted on a mttial basis,
but as long as an international agreement existlatter must be considered as the proper leg# Basgranting immunity
from jurisdiction.

22 pgreement regarding the status of United Stateiamjiland civilian personnel of the U.S. DepartmehDefense present
in Afghanistan in connection with cooperative éfdn response to terrorism, humanitarian and ciagsistance, military
training and exercises and other activitigsffected by exchange of notes at Kabul Septeribesand December 12, 2002
and May 28, 2003. Entered into force May 28, 20®Xxcerpts from an unofficial copy available at:
http://caaflog.blogspot.com/2008/02/is-that-afgisaifa-i-see.html): According to the SOFA: “The Gaweent of
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The agreements concluded between the UN, the batitrg States and the Host State with respect to
the deployment of UN peacekeeping operations are @dlled SOFAS’ These agreements usually
provide for immunity from legal process in respetwords spoken and acts performed by them in
their official capacity for all members of the UNazekeeping operatihincluding locally recruited
personnel. As to military members of the militagmponent of PKOs, they shall be subject to the
exclusive criminal jurisdiction of the contributir@ate over any crime committed in the Host coyntry
that is to say they enjoy absolute immunity fromalocriminal courts?

Functional immunity may be granted to private cactors as well, since it is not unusual that the
United Nations or other international organizatitire independent contractors to provide personnel
for peacekeeping operations or other internatiamasions carried out by States under a UN Security
Council authorizatioR® This was explicitly the case, for instance, ofdiimnal immunity from legal
process granted by UNMIK to KFOR (the NATO SecuFityrce) contractors in Kosovo.

(Contd.)
Afghanistan recognizes the particular importancealis€iplinary control by United States military hatities over United
States personnel and, therefore, Afghanistan aat®the United States Government to exercise wahjurisdiction over
United States personnel. The Government of Afghaniand the Government of the United States of Araaronfirm that
such personnel may not be surrendered to, or otbernansferred to, the custody of an internatidrinlinal or any other
entity or state without the express consent ofGlegernment of the United States.” Un personneldsvehere defined as
including contractors. See also, for another exampll.A.S.,Agreement on Military Exchanges and Visits Betwelea T
Government of the United States of America and@dwernment of Mongoljagreement dated June 26, 1996.

2 See the Model Status-of-Forces Agreement for Fkeapéng Operations, UN Doc. A/45/594 (9 October()99

24 Art. 46: “All members of the United Nations pedeeping operation including locally recruited pemsel shall be
immune from legal process in respect of words spakenritten and all acts performed by them in fitial capacity. Such
immunity shall continue even after they cease tonkenbers of or employed by the United Nations péaeping operation
and after the expiration of the other provisionshef present agreement.”

25 Art. 47, b) : “Military members of the military caponent of the United Nations peace-keeping omerathall be subject
to the exclusive jurisdiction of their respectivargicipating States in respect of any criminal nffes which may be
committed by them in the Host country”.

% |t is important to stress that some Companies thekview that the 1946 Convention, in particulaicitVI| devoted to
Experts on Mission for the United Nations, coventcactors hired by a State but sent in a missidghimwihe framework of a
UN-authorized operation. This view is not to berskabecause it clearly extends privileges and imtiasnclearly beyond
the limits agreed by the States., see D. P. OuRorb,ehman (Electronic Systems Center), “Deployment).S. Military,
Civilian and Contractor Personnel to Potentially Whkazardous Areas from a Legal Perspectividie DISAM (Defense
Institute o Security and Assistance ManagementnduSummer 2001, p. 15 ff.

27 On the Status, Privileges and Immunities of KFOR HAMIK and their Personnel in Kosovo, UNMIK Reg. N&D00/47
(Aug. 18, 2000), in particular the following sect® “Section 4. Contractors. 4.1 UNMIK and KFOR caators, their
employees and sub- contractors shall not be sutgjdotal laws or regulations in matters relatiogte terms and conditions
of their contracts. UNMIK and KFOR contractors othieain local contractors shall not be subject talléews or regulations
in respect of licensing and registration of emptsydusiness and corporations.

4.2 KFOR contractors, their employees and sub- aoturs shall be immune from legal process withisdi in respect of
acts performed by them within their official actigs pursuant to the terms and conditions of arechbetween them and
KFOR.

Section 5. Duration of Immunity from Legal Process

The immunity from legal process provided by thesprd regulation to UNMIK and KFOR personnel inclugtheir locally
recruited personnel as well as KFOR contractorsy #maployees and sub-contractors shall continuer afNMIK and
KFOR's mandate expires or after such entities aqfmonnel are no longer employed by UNMIK or KFOR.

Section 6 Waiver of Immunity

6.1 The immunity from legal process of KFOR and UMMlersonnel and KFOR contractors is in the interei§FOR and
UNMIK and not for the benefit of the individualsetimselves. The Secretary-General shall have the aigth the duty to
waive the immunity of any UNMIK personnel in anyseawhere, in his opinion, the immunity would impéede course of
justice and can be waived without prejudice toittierest of UNMIK. In relation to personnel of thestitution-building and
Reconstruction components, any waiver of immuniglidbe carried out in consultation with the heafithhose components.

6.2 Requests to waive jurisdiction over KFOR persbmhall be referred to the respective commandethef national
element of such personnel for consideration.
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C. I mmunities Granted Pursuant to Internal Laws or Judicially Created Doctrines

In addition, immunity of private contractors may beanted through the adoption of domestic
legislative actsad hog such as the well-known CPA order n. 17 which eomfd immunity to private
contractors operating in Iraq from June 2004 todbawer 20082 since it was not officially repealed
by Iragi authorities after the transfer of authpand remained in force until 31 December 2008 dat
of expiry of the United Nations mandate for the ld&-multinational force.

An overview of existing case-law suggests that imities are invoked by PMSCs and their
employees exercising certain functions on foreigih en behalf of a State also on the grounds of
internal doctrines crafted by national courts, sashthe political question doctrine, or of other
statutory defences, which were actually appliedJBycourts to render cases involvimgvate military
companies and their employees non-justiciablds.these cases, the lack of accountability ofaigv
contractors does not always derive from the apjptinaof an immunity rule, but from the decision to
give priority to policy considerations.

In other cases, on a more specific level, an ialetaw triggered the conclusion of bilateral
agreements granting immunitynter alia, to private contractors from the jurisdiction diet
International Criminal Court (ICC). Obviously, tbempetence of the ICC would be operating only in
cases where serious international crimes have beemmitted and according to the jurisdictional
criteria set forth by its Statuf@ As is well-known, however, the US tried to ousClgurisdiction over
their nationals employed on foreign soil (not otate officials, but also US citizens, including
private contractors) and adopted theerican Service-Members’ Protection A&SPA)*! which
allows US nationals to participate in peacekeepingultinational forces only on condition that they
are immune from ICC jurisdiction either through Ubécurity Council's resolutions or through
bilateral agreements signed with the Host Stafthe latter agreements have been concluded with a
large number of States (102 States, both partidshan-parties to the ICC Statuteind provide for
the obligation not to surrender or transfer to fB€ US officials, employees, personnel or nationals
who are present on the territory of the other paiithout the express consent of the US. Regretfully
they were concluded, at least with a certain nunalb&tates, under the threat of the stemming of US
military aid, according to the ASPA, and they jemlsed the possibility for the ICC to proceed
against private contractors hired by the US andleyed in “contingency operations” for the

(Contd.)

6.3 Requests to waive the immunities of KFOR contracset forth in section 4 of the present regutasiball be referred to
the respective commander of the national elemetht winich the KFOR contractors has contracted.

28 Coalition Provisional Authority Order Number 17 (Read), Status of The Coalition Provisional AutharifNF-Iraq,
Certain Missions and Personnel in lraq, 27 June 20® 4 (3), available at http://www.cpa-
iraq.org/regulations/20040627_CPAORD_17_Status_oflit@ea_Rev__ with_Annex_A.pdf. Saafra, sub-paragraph 3. 1
for a more detailed analysis.

2 See K. A. Huskey; S. M. Sullivan, “The American W#rivate Military Contractors & U.S. Law After 91, PRIV-
WAR, National Report Series, 02/08 (December 2008)ilable at www.priv-war.eu.

%0 As it is well known, the ICC can generally exergisgsdiction only in cases where the accused istional of a State
party, the alleged crime took place on the teryitafra state party, or a situation is referredh® ¢ourt by the United Nations
Security Council.

31 See2002 Supplemental Appropriations Act for Furthec®eery from and Response to Terrorist Attacks enUhited
Statesparas. 2001-2015 (to be codified at 22 U.S.C.9pa421-7432). ASPA was passed as Title Il oflthigislation and
became law on 2 August 2002. The text is availablattp://www.state.gov/t/pm/ris/othr/misc/234285nhiThe ASPA refers
to “covered United States persons; covered alliedsqns; and individuals who were covered UnitedeSt@ersons or
covered allied persons”.

32 For a detailed analysis see infra paragraph 3.

3 For agreements in force for the US as of JanuaB009, see http://www.state.gov/documents/tre/dtd®y 30.pdf. For a
full account of bilateral agreement see the webpitehe American coalition for an international noimal court, at
http://www.amicc.org/usinfo/administration_policy A.html.
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performance of very sensitive tasks (that are @ttboment a very elevated number) in case that they
are suspected of having committed serious internatkicrimes.

D. A defacto Blanket Immunity for PMCs and their Employees?

Depending on the variety of arguments and rulesflgrirecalled above, both PMCs and their
employees have thus far practically escaped crimémal civil liability for offenses (including
international law violations) committed on foreigail.

An attempt at critically appraising the applicat@inimmunity rules to private contractors agair t
more general background of jurisdictional immursiteecruing to States and their officials is themrefo
appropriate with a view to see which are the mastvincing arguments to overcome the relevant
hurdles — at least the legal ones — and providedopuntability of PMSCs and their employees. In
addition, making reference to the existing case{atich is basically US case-law), it is importamt
ascertain whether immunity was granted by virtuéhefrules described in the previous paragraphs or
whether a factual immunity stemmed from legal laaphk and lack of political will to proceed against
private contractors.

3. Immunity from Criminal Jurisdiction

Usually, a crime committed by an individual falleder the laws of the nation where the crime has
been committed. However, PMSCs operate with inangasequency in conflict or crisis situations
where special rules are applicable: as recalledgglibhe immunity of contractors from the criminal
jurisdiction of the Host State may result from mig law or from a specific agreement (usually a
SOFA) between the Host State and the Hiring/CotitrgState of the contractors.

The most oft-cited example concerning immunity friumsdiction of the Host State granted to private
contractors through a domestic act is the provigigerted in Iragi Coalition Provisional Authorisy’
Order n.17, issued by Paul Bremner in June 20(4st before the transfer of authority to the Iraqi
Interim Government. Reference was often made te tider as granting blanket immunity to
contractors operating in Irag. However, the rel¢yaovisions clearly states that immunity from fraq
legal process concerns only acts performed by acturs “pursuant to the terms and conditions of a
contract or any sub-contract therefo”.

This wording recalls the formula that is habituallged to describe functional immunity of State
officials or international organizations’ personmparforming their functions on foreign soil. As we
have seen, these organs enjoy immunity from thesdiation of the receiving States for acts
accomplished in the exercise of their official ftions. The interpretation of this rule should bg, a
argued above, a stringent one: functional immusitguld cover only acts performed in the regular
course of duty and not in excess of powefortiori, this line of reasoning should apply to immunity
from legal process provided for private contragtsisce the aim of any such provision cannot be the
protection of the contractors themselves.

34 Coalition Provisional Authority Order Number 17 (Read), Status of The Coalition Provisional AutharifNF-Iraq,
Certain Missions and Personnel in lraq, 27 June 20® 4 (3), available at http://www.cpa-
iraq.org/regulations/20040627_CPAORD_17_Status_oflittma_Rev__with_Annex_A.pdf

% |f we compare this section with Section 2 of tame Order, relating to immunity from Iragi legabpess granted to MNF,
CPA and Foreign Liaison Mission Personnel and Itional Consultants, we can see that in the lattee one could speak
of blanket immunity. In any case, Section 5 of @reler concerns the waiver of immunity, which mayelspressly granted,
in writing, by the relevant Sending State.
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As a consequence, any violation of the laws ofHbst State apparently committed under an official
or contractual cloak, but actually in abuse of att, shall not be covered by jurisdictional
immunity. More specifically, any serious breactited laws of war, such as the killing of civiliarmst
took place in the notorious incident of 2007 invoty Blackwater® should be automatically excluded
from the range of acts performed pursuant to cont@ther violations amounting to international
crimes, such as those occurring at Abu Ghraib, et be considered acts of torture or inhuman or
degrading treatments, should not be covered diyafirovisions granting jurisdictional immunity to
contractors. As recalled above, it is unanimousld lthat functional immunity can never be invoked
as a justification by those individuals suspectehternational crimes, not even by high-rankingt8t
officials® It would indeed be contrary to current internagibtaw to construe any functional
immunity rule (be it provided by an agreementadiortiori by contract) as impeding the exercise of
jurisdiction and thus the prosecution of those eatgu of one of these crimes. It must be added that
both the Geneva Conventions of 1949 and the 198&dINations Convention against Torture - that
are very widely ratified — establish an obligatifam States to prosecute those responsible for war
crimes and torture respectively, through #ue dedere aut iudicareule. State parties to these treaties
(and one could argue even States that are noepddithese agreements since it may be contended
that the obligation to prosecute these crimes neagdmsidered to have acquired a customary nature)
may not elude the respect of such an obligatioagplying uncertain immunity rules or by construing
existing immunity rules in a very broad manner rdes to avoid proceeding against those suspected
of such serious crimes. In addition, it is wortltaking that both treaties provide as well for the
universal jurisdiction principle, which means thiaitd States as well could prosecute those suspecte
of these crimes without having to take into accamyt functional immunity.

In simple terms, in cases where some form of imtyuis provided for contractors, it would be
advisable, as a minimum standard, to expresshateesihat it does not cover international crimes and
to clearly establish which State will exercise ¢niah jurisdiction over the most serious offenses.

For lesser offenses, a strict interpretation ofvigions such as that inserted in CPA Order 17
described above allows for the exercise of crimjnasdiction of the Host government if relevantsac
are performed outside the scope of contract/mandatéappened in certain cases to State officials
brought to trial before foreign courts for actsfpemed outside the scope of their official mandfte.

The problem could be — and has been - the readofets® local State to exercise jurisdiction over
these cases. To continue with the same examplg, vty recently has Iraq tried to repeal the
immunity granted to private contractors by CPA O@rtlé (namely after the Blackwater scandal) and,
as a result of this stand, the SOFA concluded exetid of 2008 — that is to say at the expiry of the
United Nations mandate- between the US and Iraggchnventered into force in January 2009, grants
no immunity from Iragi law to private contractdfsThe new SOFA specifically grants Iraq “the
primary right to exercise jurisdiction over Unit&tates contractors and United States contractor
employees.” This means that, beginning in 2009apei contractors hired by the United States and
operating in Iraq will be subject to the Iragi PeGade and the Iragi Law on Criminal Proceedings,
even when they are performing acts pursuant totéhms of their United States government
contracts? This recent example sets a very important predetiking into account the fact that the

% G. Pinzauti, “The Blackwater Scandal: Legal BlackeHor Unwillingness to Prosecute Private Militaryr@ractors?”, in
Italian Yearbook of International La@008, pp. 125-142.

37 See A. Casseskternational Criminal Lawcit., p. 302 ff.
% Seesuprg para. 2A.

% The text of the agreement in its official Englisversion may be found at the following web page:
http://graphics8.nytimes.com/packages/pdf/world@019 SOFA_FINAL_AGREED_TEXT.pdf

40 However, according to the National Report on the (BKD.White; K.Alexander, “The Regulatory Context Bfivate
Military and Security Services in the UKPRIV-WAR, National Report Series, 01/09 (January 20@8gilable at
www.priv-war.eu) it is not clear whether UK conttas in Iraq still benefit from immunity. On the b&te of the UK
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presence of PMSCs in Iraq is still very considezablopefully, it will give a strong signal towartihe
emerging of a culture of accountability of PMSCsl dineir employees and could be the first step in
inverting a trend that, up until now, has beereadrof averting criminal prosecutions.

In a more general perspective, in cases where éA@dvides that jurisdiction be shared between the
Host State and the Hiring/Contracting State of ¢betractor and gives primacy to the latter, the
Hiring/Contracting State shall exercise criminaigdiction, because from a legal point of view ther

should be no room for the application of any imntyimule based on internal law. In particular, it

would be advisable to insert, in SOFAs as wellpacgic provision dealing with the most serious

international crimes and defining the State thabdsind to exercise criminal jurisdiction in that

respect.

However, in a large number of cases, immunity aift@actors from the criminal jurisdiction of the
Hiring/Contracting States seems not to depend emafiplication of immunity rules but, for a large
part, from the combination of a lack of applicablées to exercise criminal jurisdiction and a latk
political will to proceed.

As many of the accurate national reports prepavethe PRIV-WAR project clearly point out, most
States have until now regulated only certain aspeshcerning the functioning of PMSCs and their
employees and there are still large gaps in egsfiomestic legislation. The same is true as far as
international regulations are concerned.

The US example is again very useful to see hovicdiffit may prove to fill the legal voids in ordar
permit the exercise of criminal jurisdiction overivate military contractors. Traditionally, private
contractors could not be brought to trial under tiilitary justice system because the Supreme Court
held that civilians may not be subject to Courtstimhabsent a declaration of war by Congréss.
More recently, Congress passed new legislation dmgnthe Uniform Code of Military Justice
(UCMJ) in order to place military contractors “sewy with or accompanying an armed force in the
field” under the jurisdiction of military courtsphonly during a time of declared war but also dgri
“contingency operations” The guidelines for the application of the new $agion were issued only

in March 20082 The first and only prosecution of a private coctiva under the UCMJ ended with a
guilty plea in June 2008. An Iraqi working as aterpreter for a contractor supporting the U.S.

(Contd.)
Ministry of Defence it is reported that: “ UK foredave the sound legal basis they need to comiblebetasks in Iraq in
2009. A Resolution providing the necessary jurisdi@l immunities was passed by the Iragi CouncRepresentatives and
then ratified by the Iragi Presidency Council onz¥tember 2008. A Memorandum of Understanding haedieen signed
by the Iragi and British governments, which formatyites UK forces to complete their specific tdsk3his information
appears on a facts-sheet available at the following  page:
http://www.mod.uk/Defencelnternet/FactSheets/OpamnatniragAboutTheUkMissionInlrag.htm. To the besthe author’s
knowledge, no official text of the Memorandum ha&sil made public. Therefore it is not clear whiahdkof immunities
accrues to UK officials and contractors operatimgraq.

41 SeeKinsella v. United States ex rel. Singleton, 365234, 248 (1960) (prohibiting military jurisdim over civilian
dependents in time of peace, regardless of whetleeoffense was capital or noncapital); Grisharhlagan, 361 U.S. 278,
280 (1960) (holding civilian employees committingpital offenses not amenable to military jurisain); McElroy v.
United States ex rel. Guagliardo, 361 U.S. 281-2831960) (expanding Grisham to include non-capffenses); Reid v.
Covert, 354 U.S. 1, 40- 41 (1957) (holding that l@wis in time of peace are not triable by courtstiabfor capital
offenses). As quoted by L. Dickinson, “Accountaljilof Private Security Contractors under Internagloand Domestic
Law”, ASIL Insightvol.11, issue 31, 26 December 2007.

42 Section 552 of the John Warner National Defenséhdtization Act for Fiscal Year 2007 (Pub. L. 10843 (FY07
NDAA), amending 10 U.S.C. § 802(a)(10)

4 See Secretary of Defense Memorandum, UCMJ JurisdicOver DoD Civilian Employees, DoD Contractor
Personnel,and Other Persons Serving With or Accagipg the Armed Forces Overseas During Declared #at in
Contingency Operations (March 10, 2008), available t a the following address:
http://www.dtic.mil/whs/directives/corres/pdf/se@B Oucmj.pdf.
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military in Iraq was sentenced to five months offi@ement after pleading guilty in connection wéth
stabbing of a co-workéf.

Federal criminal prosecution may be exercised opgvate contractors under the Military
Extraterritorial Jurisdiction Act (MEJAY, which was enacted precisely because private actorsl
not be brought in front of courts-matrtial. Under 8#4& US contractors working for the Department of
Defense (DoD) or in support of a DoD mission maydbarged for offenses committed abroad.
However, many contractors are employed by otheraBement§® or by the CIA for example. Some
commentators argued that the latter choice waslibedate option to take advantage of this legal
loophole?” The US Congress considered expanding the stataiver contractors working under any
federal agency in or in close proximity to, an amghere the Armed Forces are conducting a
contingency operation, but the MEJA Expansion anfbEEement Act of 2007 adopted by the House
of Representatives in October 2007 has not becawé®|Until now there’s only one case of a
conviction of a private contractor under ME¥A.

Another attempt at closing legal loopholes was maith the US PATRIOT Act of 2001, which
expanded the United States' Special Maritime anditdeal jurisdiction (SMTJ) to include US-
operated facilities oversedsThrough this extension a federal district courtvdoted a private
contractor — hired by the CIA — accused of mistreatt of detainees in a US base in Afghanistan.
cases of serious international crimes, prosecutmd be possible, but not likely, under the War
Crimes Act of 1998 or the Extraterritorial Torture Statut®.

Analogous problems (hopefully less likely for intational crimes but for “ordinary” crimes) may
arise with other States for want of adequate latitsi. Just to give another example, a problem may
arise if contractors hired by a certain State a®onals of another State: according to the Nationa

44 See a report on the case at http://militarytin@s/forum/showthread.php?t=1565608. Alaa “Alex” Moiraad Ali, the
contractor employed by the US, was a dual citizelnam and Canada, but the Iragi and Canadian govemtsydeclined to
prosecute. The Department of Justice also decliogarosecute the case, probably because the individas not a US
citizen. The new UCMJ provision, however, allowed th.S. military to plug the hole in the system mging that the
perpetrator was held accountable.

48 Military Extraterritorial Jurisdiction Act of 200(0MEJA), 18 U.S.C. §§ 3261-3267 (2004 Supp.)
46 Notorious Blackwater contractors, for instance, lsired by the US Department of State.

47 See M. C. Bassiouni, “Torture and the War on Tefftye Institutionalization of Torture under the Bustiministration”,
Case Western Reserve Journal of International 1a@6,2889-425, spec. p. 411-416.

8 See L. Dickinson, “Accountability” cipassim

4 Ahmed Hasan Khan, was prosecuted and convictediltanonths’ imprisonment under the Military Extraiierial
Jurisdiction Act (MEJA) for possession of child pography while he was employed as a civilian catbrain the Abu
Ghraib prison in Baghdad. United States Attorneyfc®, Eastern District of Virginia, “Military Conérctor Sentenced for
Possession of Child Pornography in Baghdad”, 25 M#y72available at: <http://www.usdoj.gov/usao/vaiedBreleases/05-
MayPDFArchive/07/20070525khannr.html. See G.Pinzaptcit., p. 127.

0 SeeUSA PATRIOT Act of 2001 § 804 (amending 18 U.S.CZ & include “the premises of United States diploca
consular, military or other United States Governtmaissions or entities in foreign States” as wsll‘@sidences in foreign
States . . . used for purposes of those missiomniities or used by United States personnel asdigm those missions or
entities”).

5! See Department of Justice, United State Attormstern District of North Carolina, “David Passaent@®nced to 100
months imprisonment: First American Civilian Convittef Detainee Abuse during the Wars in Iraq andhafgstan”, 13

February 2007, available at: <http://charlottegbu/dojpressrel/2007/ce021307.htm

5218 U.S.C. § 2441 (2000 & Supp. Il 2002).

%3 18 U.S.C.88 2340 and 2340A. However, at present oné case has been brought under this Statuteyribeagainst
Charles ‘Chuckie’ Taylor, Jr. (the son of Liberiawrher dictator), for torture committed in Liberi@ee Human Rights
Watch brief at http://www.hrw.org/sites/defaul@#filrelated_material/HRB_Chuckie_Taylor.pdf.
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report of the Netherlands, Dutch criminal law agglabroad only to Dutch nationatdn other cases,

it may even be more difficult to apply criminal laabroad. As recalled in the UK report, English
criminal law is largely based on the territoriaingiple meaning that the offence must be committed
the UK. Only a small number of offences when corteditabroad can be prosecuted based on the
British nationality of the offender. A British siaéd (but apparently not a private contractor hibgd

the UK) is subject to military law while abroad atlds may include a large element of English
criminal law™

In sum, it does not seem the scant practice ofeprdsg private contractors — even those suspedted
having committed serious violations of internatiodlaay — may be imputed to immunity rules. On the
contrary, existing rules do not provide any blankemunity and if correctly interpreted they cannot
shield PMSCs’ employees from their criminal liatyililmmunity rules may of course be improved
and crafted in more detail, however it seems thathe first place, attempts should be made at
clarifying the rules concerning the exercise ofminial jurisdiction in every situation where PMSCs
are widely employed on foreign soil.

4, Private Contractors and the International Criminal Court

Unfortunately, recent practice showed that privadatractors might be involved in grave human
rights violations amounting to serious internationdmes and giving rise to individual criminal
liability on the international level. As a mattdrfact, in cases where an individual private cactva

is suspected having committed an international erimder the jurisdiction of the International
criminal court (ICC) and where the conditions ofreskibility apply>® this person could be indicted

% G den Dekker, “The Regulatory Context of Privatditstiy and Security Services in the Netherland®RIV-WAR,
National Report Series, 01/08 (December 2008), abigilat www.priv-war.eu.

% See N..D.White; K.Alexander, “The Regulatory ContektPrivate Military and Security Services in th&'l) PRIV-
WAR, National Report Series, 01/09 (January 2009ilalvle at www.priv-war.eu.

%6 “Article 17: Issues of admissibility. 1.Having @g to paragraph 10 of the Preamble and articléhd,Court shall
determine that a case is inadmissible where:

(&) The case is being investigated or prosedoyed State which has jurisdiction over it, unltes State is unwilling or
unable genuinely to carry out the investigatiop@secution;

(b) The case has been investigated by a Statehwias jurisdiction over it and the State has detidot to prosecute the
person concerned, unless the decision resultedtfleranwillingness or inability of the State gerelynto prosecute;

(c) The person concerned has already been wiretbhduct which is the subject of the complaint] a trial by the Court is
not permitted under article 20, paragraph 3;

(d) The case is not of sufficient gravity to jésfurther action by the Court.

2. In order to determine unwillingness in atigatar case, the Court shall consider, having red¢a the principles of due
process recognized by international law, whether@mmore of the following exist, as applicable:

(a) The proceedings were or are being undertakéme national decision was made for the purpéshielding the person
concerned from criminal responsibility for crime&hin the jurisdiction of the Court referred to iniele 5;

(b) There has been an unjustified delay in tleeg@edings which in the circumstances is incondistéth an intent to bring
the person concerned to justice;

(c) The proceedings were not or are not beinglagoted independently or impartially, and they warare being conducted
in a manner which, in the circumstances, is inciast with an intent to bring the person concetogdstice.

3. In order to determine inability in a partaucase, the Court shall consider whether, duetdétahor substantial collapse
or unavailability of its national judicial systerthe State is unable to obtain the accused or thessary evidence and
testimony or otherwise unable to carry out its peatings.”
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by the ICC. It must be recalled that, accordinth®|ICC Statute, neither international nor intetaal
rules granting any form of immunity may be invokefore the Court itseff.

However, as briefly mentioned above, the US hapi@dospecific legislation to bar the jurisdictian o
the ICC over its nationals, which triggered bota #doption of UN Security Council resolutions and
the conclusion of bilateral immunity agreements agsb the US and a large number of States with a
view to excluding the possibility of surrender of ditizens to the ICC. These developments may lead
to the practical impossibility for the ICC of prasging individual contractors hired by several &sat
and therefore to de factoimmunity of private contractors hired by theset&tsor nationals of these
States from the jurisdiction of the ICE.

Following the enactment of the ASPA, the US deliegatmanaged to secure the adoption of
resolutions 1422, 1487, 1497 and 1593 by the UNu@gcCouncil. Resolution 1422 suspended the
exercise of the ICC jurisdiction over officials amersonnel from States contributing to a UN
peacekeeping operation, but not parties to the $t&ute, for a 12-months period. The adoption of
this resolution was a compromise reached undedghé¢hreat of exercising their veto power in order
to block the creation or renewal of peacekeepirgratpns’’ Resolution 1422, severely criticized by
many authors, suspended the ICC jurisdiction btaréstingly did not prevent UN member States
from prosecuting the crimes under the Rome Stahefore their national tribunaf8. As a
consequence, whereas a private contractor hireal Btate and employed within the framework of a
peacekeeping operation would commit a crime unlderl€C jurisdiction in the territory of a State
party to the Statute, the latter State could angiadly shall exercise its criminal jurisdiction. tever,

if the territorial State proves unwilling or unaliie prosecute the suspects — that is to say if the
existence of the conditions of admissibility isified - then the ICC could not step in and exerdise
jurisdiction. The deferral established by Resoluti@22 was renewed for another 12-months period
by resolution 1487

With resolutions 1497 and 1593, adopted at a lstege, the Security Council moved a step further.
Resolution 1497, which authorized the deploymerda ®dultinational Force in Liberia, provided that

57 «Article 27: Irrelevance of official capacity. 1his Statute shall apply equally to all persons aiithany distinction based
on official capacity. In particular, official capgac as a Head of State or Government, a member Glowernment or

parliament, an elected representative or a goverhwoiféicial shall in no case exempt a person fraimmal responsibility

under this Statute, nor shall it, in and of itselfnstitute a ground for reduction of sentencdmmunities or special
procedural rules which may attach to the officiabacity of a person, whether under national orrraigonal law, shall not
bar the Court from exercising its jurisdiction ogeich a person”.

%8 For a general overview of the US policy aimingbatring the ICC jurisdiction see M. Roscini, “The &t6 to Limit the
International Criminal Court’s Jurisdiction over Natals of Non-Party States: A Comparative Studyie Law and Practice
of International Courts and Tribungl2006, pp. 495-527.

%9 See Resolution n. 1422 of 12 July 2002, para.\vhiéh provided that “consistent with the provisiarfsArticle 16 of the
Rome Statute, [...] the ICC, if a case arises involdngent or former officials or personnel from a trdouting State not a
party to the Rome Statute over acts or omissiotagimgl to a United Nations established or authorizgération, shall for a
twelve-month period starting 1 July 2002 not comeeeor proceed with investigation or prosecutiommyf such case unless
the Security Council decides otherwise”.8 The defeof investigations and prosecutions could be wekfor further 12
months under the same conditions on 1 July of g&eln “as long as may be necessary” (para. 2). Segtabn, “The
Ambiguities of Security Council Resolution 1422 (2P0 EJIL, 2003, pp.85-104

€0 See Resolution n. 1422 of 12 July 2002, para.whi¢h provided that “consistent with the provisiarfsArticle 16 of the
Rome Statute, [...] the ICC, if a case arises involdngent or former officials or personnel from a trdouting State not a
party to the Rome Statute over acts or omissiomdingl to a United Nations established or authorizeération, shall for a
twelve-month period starting 1 July 2002 not comoeeor proceed with investigation or prosecutiommf such case unless
the Security Council decides otherwise”.8 The dafeof investigations and prosecutions could be weefor further 12
months under the same conditions on 1 July of g&eln “as long as may be necessary” (para. 2). Sestabn, “The
Ambiguities of Security Council Resolution 1422 (2P0t EJIL, 2003, pp.85-104.

1 A proposal for a resolution providing for a funthenewal was withdrawn by the US in June 2004 abse of the
opposition of the majority of the members of theBi&y Council and probably due to the Abu Grahiargtal in Iraq.
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“current or former officials or personnel from antabuting state, which is not a party to the Rome
Statute of the International Criminal Court, shiagéf subject to the exclusive jurisdiction of that
contributing State for all alleged acts or omissianising out of or related to the Multinationalré®

or United Nations stabilization force in Liberiajless such exclusive jurisdiction has been expressl
waived by that contributing Staté® It is interesting to note that this provision cents both UN
peacekeepers and officials or private contractotismg within the framework of a multinational force
conducted by States upon a UN Security Councilt@ization. A similar provision was inserted in
resolution 1593 by which the UN Security Councifereed the situation of Sudan to the ICC
Prosecutof® Through the adoption of these provisions, the BgcCouncil prevented not only the
exercise of the ICC jurisdiction over nationalsStftes not parties to the Statute, but it alsockatie
exercise of jurisdiction by the territorial Statbe national State of the victims, not to mentiba t
State which would be entitled to exercise univepgagdiction. In the latter scenario, had a coctiva
hired by the US or by another State not party ® ItBC Statute committed a serious international
crime in Liberia, for instance, he or she mightttied only by its national courts, with all the i
and pitfalls already shown above. It is worth engiriag that these resolutions do not provide fer th
obligation of the national State to investigateposecute, thus leaving room foda factoabsolute
immunity of the officials or employees, includingvate contractors (and even simple citizens in the
case of Resolution 1593) of States not partieshto ICC Statute that are suspected of having
committed one of the most serious internationahes®

It has been argued by several commentators thatUtheSecurity Council actedltra vires and
misinterpreted the powers conferred upon him byickrt16 of the ICC Statute. Unfortunately,
however, many States approved the resolutions #tlosving some room for impunity for State
officials and private contractors belonging to 8tabt parties to the ICC Statute and permitting the
creation of a inequitable difference amongst peeep&rs. The difference, it is worth underlining,
does not relate exclusively to the serious crinadi§ under the jurisdiction of the ICC. With resp

to these crimes, the provisions mentioned here Miaeeeffect of barring the ICC jurisdiction, but
Resolution 1497 and resolution 1593 provided fer élkclusive jurisdiction of the contributing State
with regard to “ordinary” offences as well, whigbnders those employed by some States in specific
situations almost “untouchable”.

The resolutions mentioned here prevented the IGiSdiation only with regards to alleged crimes
committed in the framework or related to UN Peaepksg operations or multinational operations
conducted by the States on UN Security Council @ightion. At the same time, the US launched a
campaign for the conclusion of bilateral immunigreements (BIAs) to exempt its nationals from the
ICC jurisdiction in all kinds of different situatis. These agreements have been concluded, as
mentioned above, both with States parties and aoties to the ICC Statute. The BIAs concluded
with States non-parties establish, on a reciprbasis, the obligation not to surrender or by angmse

or with any purpose transfer each other’s natigraffcials, employees or military personnel to the
ICC or to any other entity or third country, or égpel them to a third country, for the purpose of

62 Adopted august 1 2003, para. 7. According to seamlars, the term “exclusive” jurisdiction sholid interpreted as
meaning “primary” jurisdiction, according to tlaeit dedere aut iudicareule. In other words: if the State of nationalifya
suspect requests extradition, fleeum deprehensioniState must meet the request, but if the State dmality does not
investigate or prosecute the case, the jurisdiaifosny other competent state would be restored.SS&appala, “Are Some
Peacekeepers Better Than Others? UN Security CoRasiblution 1497 (2003) and the ICQburnal of International
Criminal Justice 2003, p. 676.

8 According to para. 6 of Resolution 1593, “nationaisrrent or former officials or personnel from entributing State
outside Sudan which is not a party to the Rome &tatfithe International Criminal Court shall be sabj® the exclusive
jurisdiction of that contributing State for all efjed acts or omissions arising out of or relatedgerations in Sudan
established or authorized by the Council or theo&ini Union, unless such exclusive jurisdiction hesnbexpressly waived
by that contributing State”.

64 See the comments of G. Gaja, “Immunita squilibméia giurisdizione penale in relazione allintento armato in
Liberia”, Rivista di diritto internazionale2003, p. 763.
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surrender to or transfer to the ICC, without th@ressed consent of the State of nationality or of
employ. The prohibition to surrender or transfey &my means” and “for any purpose” is very broad
and it means that it would impossible to transtethe ICC even a person who must be heard as a
witness>® BIAs concluded with States parties to the ICC @b lny down reciprocal obligations but
asymmetrically set forth the obligation for thes&t&s not to surrender or transfer to the ICC:
“Current or former Government officials, employdagluding contractors), or military personnel or
nationals” belonging to the US.

According to the US administration, these agreemearget the requirements of Article 98 (2) of the
ICC Statute, which reads:

The Court may not proceed with a request for saeemhich would require the requested State to
act inconsistently with its obligations under im&tional agreements pursuant to which the
consent of a sending State is required to surreadesrson of that State to the Court, unless the
Court can first obtain the cooperation of the segdttate for the giving of consent for the
surrender.

The preparatory works of the ICC Statute, howeivelicate that the provision was crafted in order to
cover SOFAs or extradition agreements concludetayes parties to the ICC Statbheoth these
kinds of agreements may be reconciled with the 8i&@tute because - as already shown above - they
do not provide for immunities, but they aim at &8&hing a division of jurisdictional competence
between the Sending and the Receiving Sftéis.any case, as we have suggested above, States
parties to SOFAs may not elude their obligatiorptosecute the most serious international crimes
which may never be covered by any kind of functidGmanunity.

On the contrary, the BIAs are too far from thesarabteristics to be considered as consistent Wwéh t
ICC statute. Their aim is to exempt from the ICQigdiction not only those covered by SOFAs
(which in many cases are only military and civili&tate officials), but every single citizen, the
nationality link being sufficient. What is even radroubling is the fact that BIAs do not provids, a
already pointed out with respect to resolutions7148d 1593, for the obligation to prosecute those
suspected of international crimes, and that in nodshese agreements the US “has expressed its
intention to investigate and to prosecwtdere appropriateacts within the jurisdiction of the
International Criminal Court alleged to have beemmitted by its officials, employees, military
personnel, or other nationals”, leaving it at thgcbtion of the US to evaluate whether it is ot no
appropriate to investigate and prosecute and agati unacceptable risk of impunity. In conclusion,
the ICC would not restrain itself in front of o€ these agreements and, should it be the case, it
would most likely interpret them as not coveredAsticle 98 With respect to States parties to the

® See M. Fornari, “Corte penale internazionale, Stmiity e impunity agreemeritsLa Comunita internaziona)e2003, p.
255; see also M. Roscini, “The efforts”, cit., p051

% See D. Scheffer, “Article 98(2) of the Rome Statdtmerica’s Original Intent”Journal of International Criminal Justice
2005, pp. 333-353; J.Crawford, P.Sands and R.Witdihe Matter of the Statute of the Internationaliinal Court and in
the Matter of Bilateral Agreements Sought by thétddhStates Under Article 98(2) of the Statutent!@pinion for the
Lawyers Committee on Human Rights, p. 18, available hatp://www.iccnow.org/documents/SandsCrawford
BIA14June03.pdf; M. Roscini, “The efforts”, cit., p13. Some authors believe the SOFAs are not covmrédticle 98, (2),
because they do not provide for the consent byséimeling state before the surrender of an accusedhé only define the
jurisdiction of the sending and receiving statex B. Fleck, “Are Foreign Military Personnel Exenfiim International
Criminal Jurisdiction Under Status of Force Agreets@h Journal of International Criminal Justic003, p. 656.

673, wirth, “iImmunities, Related Problems, and Agié8 of the Rome StatuteCriminal Law Forum 2001, pp. 455-456

88 According to a recent article the ICC could deciénterpret those BIAs in a restrictive manner gslyipg only to State
officials and not to private actors. Consequentiyygie contractors would be vulnerable to the ICGsiliction. See A.
Bolletino, “Crimes Against Humanity in Colombia: Thetdrnational Criminal Court’'s Jurisdiction Over theayvi2003
Attack on the Betoyes Guahibo Indigenous ReserveGoidmbian Accountability”’Human Rights Reviev2008, pp.508-
511. However, this interpretation seems inconsistéth rules on treaty-interpretation, that do ratlbw much room for
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ICC Statute that entered a BIA, they shall incuerinational responsibility for violating part 9 thfe
Statute, which contains the obligations for Stgpesties to cooperate with the ICC, including
obligations relating to the transfer or surrendesuspects to the ICE.States parties that signed a
BIA shall incur international responsibility forssming conflicting treaty obligations, in violatiarf
the Vienna Convention on the Law of Treati®s.

The problem remains, in any case, with States anigs to the ICC Statute that stipulated BIAs with
the US and thus did create a high risk of impufotythe most serious crimes allegedly committed
respectively by their nationals and by US nationdisfortunately, contractors are definitely covered
by these agreements and it may reveal very diffitulprosecute them even for the most serious
international offenses committed in the territofypne of the States who signed a BIA.

5. Immunity from Civil Jurisdiction

Immunity of private contractors from the civil jadiction of the Host State may be granted on the
same basis previously taken into account when exagiimmunity from criminal jurisdiction: it may

be provided through a domestic act or, more oftamough a SOFA between the Host and the Sending
State, or Hiring/Contracting State in the caserofgpe contractors. In any case, as we have already
seen, in these contexts immunity is not absoluttuély is usually granted on a more limited basis
compared with immunity form criminal jurisdictiorgnd in cases where some form of functional
immunity is granted, it is based on the assumptlwat the Sending/Hiring State shall exercise
jurisdiction over his officials or employees whexppropriate. Consequently, it often occurs that
immunity — based on different legal grounds - isingoked before a foreign civil tribunal but irofrt

of the courts of the Hiring/Contracting State of thrivate individual contractor or PMSCs that are
sued for an international or a tort law violation.

Actually, it is worth underlying that, given thectathat PMSCs’ employees do not usually have
adequate economic resources to compensate thesjaivil proceedings are brought directly against
the PMSCs themselves. In fact, in a number of c@mt chiefly common law countries - foreign
plaintiffs are allowed to bring claims against i actors before the tribunals of the Contractors’
Hiring State even for tort violations committed @dui’* However, in many cases, PMSCs have tried
to invoke some form of immunity based on the jisdiion that they acted on behalf of the
government that hired them in performing functitdmes are shielded from sovereign immunity.

Available case-law that deal with the issue is agessentially US case-law where claims may be
brought mainly under the Alien Tort Statute (ATCA)e Federal Tort Claims Act (FTCA), and the
Torture Victims Protection Act (TVPA). Referencendze made to the PRIV-WAR National report on
the USA, which gives an excellent, detailed ovewvief existing case-law pointing also at the
“immunity arguments” presented theréf.

(Contd.)
interpretation where the expressions used arallijeclear and BIAs do expressly include contractdtrss therefore more
appropriate to argue for their inconsistency wita ICC Statute.

9 H.G. Van der Wilt, “Bilateral Agreements Between theited States and States Parties to the Romet&tatte They
Compatible with the Object and Purpose of the St@tuteiden Journal of International Lav2005, p.100.

0 See M. Roscini, The efforts”, cit., p.518.

™ In these countries, civil proceedings may haveesadvantages also as a means of redress for ctioffaases since they
require a less rigorous standard of proof and llighinay be easier to prove. However, civil prodegs conducted in a
totally separate manner from criminal proceedingy mot occur in civil law countries where most syss provide for the

adhesion systemc@nstitution de partie ciyil meaning that the civil proceedings for the clawmdamages have to be
connected to the criminal proceedings.

2 See K. A. Huskey; S. M. Sullivan, “The American W#rivate Military Contractors & U.S. Law After 1, PRIV-
WAR, National Report Series, 02/08 (December 2008)ilable at www.priv-war.eu.
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Following the line of reasoning developed abovds iinteresting to note that the FTCA provides a
remedy for torts committed by the government oregoment employees who are acting within the
scope of their employmefit.A functional rationale may be found here as wellen if framed in a
different perspective, since the Government muspaed when state officials (or individual
contractors) acted within their mandate and witthieir scope of employment. Actually, the FTCA
does not expressly address the liability of conttacacting on behalf of the federal government,itou
served as a basis for civil suits against PMSCsth®rmther hand, it is interesting to note, as ikt
the FTCA provides for two limitations to the immtyis waiver: claims resulting from exercise of the
“discretionary function” and claims “arising out of the combatant actigita the military or naval
forces, or the Coast Guard, during time of warBoth exceptions have been invoked as justification
to apply immunity to PMSCs and their employees tangre-empt tort actions against th&m.

It is not the purpose of this paper to analyzetagscase-law in-depth. Instead reference is made i

this respect to the PRIV-WAR National Report on t® and to relevant legal literature that have

carefully examined all the cases and called atiantd the immunity exceptions raised therein. It

seems instead particularly interesting, for oueotiyes, to focus on the political question do&ramd

on the arguments it raises because the very sagmenants could be exported in other systems and
may be successfully deployed in order to hindeoaotability of PMSCs and their employees.

6. The Political Question Doctrine and other “Govenmental” Defences

The non-justiciability of “political acts” or “govamental acts” is recognized in many legal systems,
albeit with some differences in denomination anénieg. Actually, the doctrine was first elaborated
in France éctes de gouverneménand later exported to the United Kingdom, undez troyal
prerogative” label, as well as to the United Statdsere it is commonly referred to as the “politica
question” doctriné’ By way of this self-restraint doctrine, courts magcline to consider claims
concerning actions taken by their Government inurirstances where the exercise of governmental
discretion is deemed essential to protect constitat or political interests.

This doctrine has been invoked in many civil saigginst PMSCs and their employees in the United
States - hence our choice to label this jurisdicichurdle as the “political question doctrine”nda
has been accepted by some courts and rejectedy athhers. The most recent decision is the Order
issued by a District court of Virginia which deni€@ACI's motion to dismiss claims brought by
foreign detainees for multiple violations of US antkrnational law, including acts of torture. The
Court rejected, at this stage, a variety of justifions brought by CACI, including non-justiciatyjli

328 U.S.C., paras. 2674 and 2979 (2005).
428 U.S.C. §2680(a) (2005).
7528 U.S.C. §2680(j) (2005).

8 The so-called “government contractor defense” (GB8&9 been judicially crafted and exists as a paiederal common
law: its aim is to protect a contractor from taatility when the latter acted specifically purstmgovernment instructions.
The doctrine has been applied since 1940, in éiffeforms by different district courts, however stope was specified by
the U.S. Supreme Court in 1988Bmyle v. United Technologi@oyle v. United Techs. Corp., 487 U.S. 500, 512 898
Part of its rational drives from the same concenmderlying the political question doctrine, whichaell has been invoked
to grant immunity to private contractors. Attempisve been made at expanding the scope of the GG&indint to the
“combat activities exception”.

" For a general overview, see E.Lauterpacht (éddividual Rights and the Statin Foreign Affairs, An International
Compendium London/New York, Collier, 1977. With regard to tHénited States, see T. M. FrancRolitical
Questions/Judicial Answers, Does the Rule of LavlyappForeign Affairs? Princeton, Princeton University Press, 1992; N.
Mourtada-Sabbah; B.E.Cain (eds[he Political Question Doctrine and the Supreme €aotfithe United Stated.ahnam,
Lexington Books, 2007.
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by virtue of the political question doctrine. Afteaving carefully reviewed the factors of the Baker
test/® the Court reversed the “embarrassment argumendthald that:

“While it is true that the events at Abu Ghraib @aan embarrassment to this country, it is the
misconduct alleged and not the litigation surrongdhat misconduct that creates the embarrassment.
This Court finds that the only potential for emlaasment would be if the Court declined to hearehes
claims on political questions grounds. Consequetiilg Court holds that Plaintiffs' claims pose no
political question and are therefore justicialdfe.”

A short review of existing US case-law law indisatkat a crucial question in evaluating whether the
political question doctrine is applicable to ciaii contractors on the battlefield is the specific
contractor's relationship to the military and tloéual military operation in question. It has beeade
clear by several courts that the political questioctrine will not bar judicial scrutiny only becsu
there is some kind of nexus between the contrawotdrthe military. More specifically, the court for
the Eleventh Circuit ruling iMcMahon v. Presidential Airwayasserted that in order to apply the
political question doctrine to private contractarsl their companies, the nexus between the cootract
and the military must be linked to “core militaryedaisions, including [military] communication,
training, and drill procedure$”In other cases, such Bsahim v. Titan the judges made clear that an
action for damages against private contractors doesterfere with the conduct of foreign policy o
the disposition of military powét.

In cases where this argument was accepted, thegudtied on the fact that affirming jurisdiction
would have required the court to pronounce on duestto be left to the legislative or executive
branches, “or that the court would have to sulistitis judgment for that of the military, and aslsu
would have evinced a lack of respect for the pmlitbranche$? It is interesting to note that the US
Government did not make clear its position withpeg to the application of the political question
doctrine to cases involving PMSCs and made norsgte of interest in any of these cases. More
specifically, it is not clear whether a privateactalbeit performing functions by virtue of a caut
with a Government, may properly raise a politica¢stion to bar judicial review of his actions.

8 The Baker test has been elaborated by the US SepBemrt inBaker v. Carrand thereafter applied as a standard test in
cases where the political question is raised byd#fendants. These are the elements of the Bakier(1gsa textually
demonstrable constitutional commitment of the isswea coordinate political department; or (2) aklaxf judicially
discoverable and manageable standards for resoltingr (3) the impossibility of deciding withoutnainitial policy
determination of a kind clearly for nonjudicial distion; or (4) the impossibility of a court's umtiking independent
resolution without expressing lack of the respesé @doordinate branches of government; or (5) ansueduneed for
unquestioning adherence to a political decisioeagly made; or (6) the potentiality of embarrassnfiemh multifarious
pronouncements by various departments on one questi

9 Al Shimari v. CAGI District Court of Virginia, Order denying in pamotion to dismiss by CACI, 18 March 2009,
available at http://ccrjustice.org/files/3.18.09%8®20Shimari%20decision.pdf. Al-Shimari v. CACI isfaderal lawsuit
brought by four Iraqi torture victims against ptiwaUS-based contractor CACI International Inc., andCCRremier
Technology, Inc. It asserts that CACI participategctly and through a conspiracy in torture and oiffegal conduct while
it was providing interrogation services at the miotas Abu Ghraib prison in Iraq. After the decisiGACI filed a motion for
appeal, see the website of the Center for Constitati Rights at http://ccrjustice.org/ourcases/curoaises/al-shimari-v.-
caci-et-al.

80 McMahon v. Presidential Airways, IncGourt of Appeals, 11th Circuit, 2007, available bexis-Nexis. See see J.
Addicott, “Political Question Doctrine and Civil Lhdity for Contracting Companies on the Battlefieldhe Review of
Litigation, 2008, pp.343-364.

8 |brahim v. Titap US District Court, District of Columbia, 12 August2005, available at
http://uniset.ca/other/cs6/391FSupp2d10.html

82 See K. A. Huskey; S. M. Sullivan, “The American W#rivate Military Contractors & U.S. Law After 1, PRIV-
WAR, National Report Series, 02/08 (December 20@®pilable at www.priv-war.eu.
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From a more general perspective, it may not beueled that the non-justiciability arguments could
emerge with respect to acts performed by contradiefore the courts of different countries, ahm t
us.

However, it seems that several factors should lthét application of the political question docttine
particularly in cases involving human rights viddats. In the first place, the fact that the defenida
not a State actor has not generally been consideyedbar to the application of the doctrine by US
Courts, but it could well represent an obstacleotgeither national courts. In principle, a correct
application of this doctrine should be limited ses potentially involving scrutiny of pivotal pgalal
decisions, such as, for example, the decision ticf@ate in a military operation on foreign teoniy,
which pertains to the main State organs, namelijaaant or the Executive. It cannot be applied, by
default, to all activities undertaken in the franogkvof a military operation or in combat or wardik
situations, but it should be called in questionyowhen the judiciary run the risk of intruding in
crucial political decisionsA fortiori it should not be applied to acts performed bygigvactors whose
activities cannot automatically be ascribed to $tate only because they have been performed in a
war-like situation, for instance, and excludedwashsby judicial review.

In particular, it seems very difficult to raisegldrgument at least with respect to specific diinator
specific incidents, such as those that involved dd8tractors in Abu Ghraib or in the Blackwater
incident. If specific acts, even if undertaken ppkcation of governmental directives (which in the
case of torture would be very difficult to demoass), violates international humanitarian law or
infringes fundamental human rights of individudtsy should be subject to judicial review both in
cases where they were performed by State actorsaiitle more san cases where they were carried
out by private contractors. As was proposed bysalution of thelnstitut de droit international
adopted in 199% national courts “when called upon to adjudicatpiastion related to the exercise of
executive power, should not decline competencéherbasis of the political nature of the question if
such exercise of power is subject to a rule ofrirational law” (Article 2)>*

In conclusion, it may be suggested that the judicize extremely prudent in applying the political
question doctrine to claims based on internatitmalviolations, which in many cases result as vell
violation of fundamental rights granted by the QGauson of various countries. Usually, military
operations are not constitutionally left to thecdtion of political or military organs and natibna
courts should have the possibility to review Goweent actions and determine whether they are
consistent with customary international rules ar,tbe contrary, they have exceeded the authority
granted to the executive branch by the Constitutiothrough the Constitution.

A survey of US case-law, as accurately done inUlse Report, indicates that a number of other
statutory or common law defenses have been raigquivate contractors to avoid judicial scrutiny.
As already anticipated, it is not the purpose @ faper to dwell in depth on these specific cases,
however, it is interesting to make the followingnarks.

83 Resolution adopted on 7 September 1993, see )6&r(tiuaire de I'Institut de droit internationg1994), 318-323.

The question was addressed in more general tesasrathePreliminary Repor{Rapporteuy Prof. Conforti). In reviewing
the ‘political question’ doctrine as an obstaclettie application of international law by nationatiges, theRapporteur
underlined the strong need to establish the canditunder which the exception of the ‘political stien’ doctrine should be
rejected. He indicated precisely two conditiong:tifie existence of a precise and complete inteynatiobligation and (ii)
the non-existence of an authorization on the pittie legislative branch. See tReeliminary Reportin 65 (I) Annuaire de
I'Institut de droit international1993), pp.327-339. In other words, national judgiesuld not be prevented from reviewing
their Government’s action when there is an inteéona obligation to be respected and when the &adnt did not expressly
authorized the Government’s conduct.

8 The suggestion relating to the role of nationdkjes is reflected in theinal Reportaccompanying the text adopted. It is
worth quoting a passage which perfectly suits tla¢ten discussed here: “It was held in the Commisthan if it is ‘absurd’
for a court to stop a war, this does not meandta@turt cannot grant compensation (...) we thinkearereasonably propose
that the courts have the power to decide on congpiensfor damages caused to private persons asseegoence of a war or
of a use of force contrary to international lawr BEeeFinal Report see 65 (Il Annuaire, cit., p. 437.

19



Micaela Frulli

In the first place, many of these defences werdtertato protect the exercise of governmental
functions and should be narrowly interpreted: thaligg criterion should be that immunity may be
applied to the behaviour of a state official ora&gte contractors only if he/she acted within $eepe

of its mandate. In addition, to strike a properabak between the protection of political and mijita
interests and the right of victims to seek comptosaand redress, PMSCs and their employees
should be “immunized” only when the judiciary risksterfere in crucial political and military
decisions and only in cases where private actdesiamder complete supervisions and control of the
military or of a governmental department.

In particular, it seems that there should be nodpmajudicial review when international human rights
law violations occur, since the governments theweseare bound to ensure respect for these rules and
shall foster a culture of accountability for thefficials and for private contractors they haveided

to hire.
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