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international lawyers, arc not as international as E.nw think?®* If not, what the
reasons are for this approach might be worth nzﬁ_o::.m. . e flouc.
Finally, this chapter’s analysis shows that the relationship ._,n:_q.n_n: the .o”““m
ishing bur still cmergent B&HR Feld and the broader domain c_. :.....:»: :nmn:n_.
is still developing. As B&HR scholars, 1 Mp_mmn%. we :nnp._ to nwn_...__m.n. mq_ e
sensitivity to the multiple contexts — doctrinal, a.,ﬁ_:_:_aﬂz.;_cn and po _ﬂ__h..s. e
general human rights materials when they are marshalled in m_..m..:.sm_:. ! .q.r_..op< o
approachcs may appear to an_?n_” wr.c:.wn_._s. local normative advances,
time they may yet undermine the fabric of the whole.

58 A. Ruberts, Is [nternationnl Law Internationnt?, Oxford: Ostord Umversity Press, 2017,

6 The Duty to Protect in Public
Procurement

Toward a Mandatory Human Rights
Clause?

Deborah Rasso

Introduction

Public procurement is the procedure by which governments and public authori-
ties purchase goods, works and services from the market. Both in developing
and developed countries, states are increasingly contracting out public functions
in different areas, such as social and health services, security and criminal justice,
education, immigration, encrgy, water and others.! They also conclude con
tracts with private entitics, which provide goods, works and scrvices necessary to
the exercise of public functions. Notwithstanding the relevant scale of this phe-
nomenon and its possible impact on the protection of human rights, there has
not been much elaboration on the international obligations of States as procur-
ing opcrators.

Public procurement has been inciuded in the global process toward market
liberalization and free trade. In fact, states have concluded agreements aimed at
boosting competition and assuring best value for moncey, such as the WTO
Government Procurement Agreement { hercinalter “GPA’) and specific chapters
of some regional trade agreements.” These agreements aim to prevent national
legislation or practice from distorting competition and discriminating against
miudtinational enterprises interested in cntering the market.* They prohibit

1 C. Methven O'Brien, *Essential services, public procurement and haman rights in Europe®. Univer-
sity of Groningen Faculty of Law Research Paper, 22,/2015, 24 Janvary 2015, 16 p.

2 WTQ, Agreement on Gavernment Procurement, 1994, www.wto.org/english,/docs_e/legal_c/gpr-
94_¢.pdF {last accessed 13 February 2018). For an overall analysis of the WTO agrecment and its
tevision process see P. Pefleaticr, ‘2012 revision of the WTO Agreement on Government Procure-
ment: coverage dimensions and context’, www.cconstur.cn/atstream /10419 /152257 /1 /87921
872X pdf (last accessed 13 February 2018); R.D. Anderson, S.L. Schooner and C.13., Swan, ‘The
WTO's revised government procurcment agreement = an important milestone toward greater
market access and transparency in global public procurcment markets’. GWU Leanl Studies
Research Paper, No. 2012-7, hups://scholarstup.law.gwu.edu/faculty_publicatons 7123/ (last
accessed 13 Febwuary 2018).

3 D. Collins, ‘Government procurement with strings antached: the uneven control of offsets by the
World Trade Orgamsanon and regiomal trade agreements” Asian Jowrnial of International Law,
2016, 1 11,
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national measures that unduly give prevalence 1o domestic over foreign tenders.
At the EU level, a similar goal is pursued by the directives on c:r_wn procure-
ment, which prohibit any measurc of direct or indirect discrimination against
Europecan enterprises based on nationality.* . .

However, liberalizing the public procuremient market might L:.,c: public
authoritics from other objectives of general concern, such as protecting, human
rights as a national public policy goal. This is also p._sn to the uncertainty as to
whether and to what cxtent social clauses may be interpreted as trade protee-
tionism and obstacles 10 competition. For this reason, there are somce u:.nn::d;
to “humanize’ public procurement at an inmermational _..;.n._‘ in cmﬁ_n_. to n_:r”r.ﬂ its
potential toward sustainable development and promotion of r.:.:._: dm_.ﬂm.
Before analysing this trend, in the section below we will _.:.c.__v. consider, :.o,z., a
theoretical standpoint, how the duty to protect aftects _:.Z_.r. procurement. :.E
Ginal section will suggest a possible way forward in protecting human rights in
public procurement.

The Scope of the Duty to Protect in Public Procurement

The new 2030 Agenda for Sustainable Development ?.o_:cﬂnp_. by the UN n...:.m
on all States to implement action plans for *sustainable public _%cm_:n_:n_z .
This cxpression refers to the practices of integrating social and cavironmental
considerations into the procedures for sclecting private Contractors. In par-
ticular, Target 12.6 is to ‘encourage companics [...] to .__..E.E ..Em"..:_uz_—u_n _5__,...
tices and to integrate sustainability information into their reporting cycle’,
Furthermore, Targee 12.7 calls on states 1o ‘promote public procurement prac-
rices that are sustainable, in accordance with national policies and prioritics’.*
The UNGDs, adopted by the UNHRC in 2011, include —:__._r." procurement
within the framework of states’ commitments to creating an covironment con-
ducive to business respect for human rights. The 2011 UNGPs assume that
states do not relinguish their human rights obligations when externalizing scr-
vices or trading with enterprises. Henee, the duty on.. stares to .-.:.o:.....n ::.:.E:
rights concerns the potential violations arising out of no___z.._..._.r.:__ transactions,
public-private partnerships and public pracurement.” In this regard, UNGP m
aflirms that ‘States should exercise adequate oversight in order to mect ﬂ_d.e.:.
international human rights obligations when they contract with, or legislate tor,

business cnterprises to provide services that may impact upon the enjoyment ol

4 EU, Directive 2004/247E U an Public Procurement anid Direcrive 2014/25/EU an Procuremant by
Entiries Operaring in the Waier, Eneray, Transport and Postal Services Sectors. s

5 These panciples are included in UN General Assembly, Resolation ..{_ﬂm,....\_w.c\ 1, 25 September
2015, www.unorg/gs u...;_._r._{ans...e_:r..a%.u&._:—z._u>\=m.m._x 70/1%Lang=E (last accessed 13
February 2018).

6 The Guiding Principles implement the *Protect, Respect and Remedy? Framewurk -._.:_..:m.n._ L the
Special Representative of the Secretary -General on the issue of human rights and transnational cog-
poratons and other business entemrises, A/HRC/A17/ 3.

human rights’. As the COMMENTary Clarnnes, PIvaizing, aoes (oL FEueve staes ut
their international obligations. Accordingly, states are bound to specify the
human rights obligations applying to future contractors in both their legislation
and contractual documentation. Furthermore, the subsequent UNGP 6 calls on
states to promote socially responsible business practices.”

UNGDs 5 and 6 reflect views already elaborated by the case law of the human
rights treaty-bascd mechanisms — at least in the European system. In this regard,
the ECtHR has affirmed that ‘the State cannot completely absolve itself of its
responsibility by delegating its obligations in this sphere to private bodies or
individuals’, and may be found responsible for violations of positive obligations
deriving, from the ECHR in casc of wrongful acts committed by private enti-
ties® It is also worth noting that the ‘Draft Legally Binding Instrument on
Transnational Corporations and Other Business Enterpriscs with Respect to
Human Rights’ includes the following provision:

States shall take all necessary and appropriate measures to ensure that public
procurement contracts are awarded to bidders that are committed to
respecting human rights, without records of human rights violations or
abuses, and that fully comply with all requirements as established in this
instrument.”

The responsibility of states in the field of public procurement may be ‘direct’,
when it arises from a breach to respect human rights, or ‘indirect’, when viola-
tions of due diligence are concerned. In the context of procurement law, direct
responsibility may be ascribed when a state fails to inscrt social clauses into
public contracts, in viokition of specific obligations, such as those provided by
the ILO Public Contracts Convention {whose content will be examined in the
next section) or by virtue of a special relationship berween the state and the
enterprise, according to draft articles 5 and 8 of the 1LC Draft Articles on
Responsibility of States for Internationally Wrongful Acts." As to their indirect
responsibility, states may be held accountable for the failure to adopt appro-
priate preventive measures for violations caused by their private contractors or
subcontractors in the performance of a contract.

However, when suppliers who are not located within a state’s boundaries
commit violations, the question arises of whether the state may be held

7 It says: ‘States should promote respect for human rights by business eaterprises with wineh they
conduct commercial ransactions’
8 ECtHR, Costelio-Roberts v Unsted Kinadom, App. No 22860,/02, Judgment, 25 March 2003,
para. 60; ECtHR, Storck v. Germany, App. No. 61603,/00, Judgment, 16 June 2005, para 103.
9 UNHRC, Dmft Legaliv Binding lustriment on Transnatonal Cerporations and ather Business Enter-
prises witl Respect to Human Raalits, UN doc. A/HRC/RES/26/9, 29 Seprember 2017, p. 6.
10 1LC, Draft Articles on Respausibilive of Seates for Ducrnationally Wronafid Acts, 2001, hetp: 4/
_.#S_.::.::...x__nx_;n.aﬁx._:m:.:.:n_:wu.._.._._p"_:_._.mﬂ..::._a_:..:nmh.é|a|~c=_._x:._"_,_mn accessed 13 Feb
riary 2018
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: i -onsidere the Covenant. '
human rights obligations assumed by states. In 2011, the UNHRC considered

. F e tert ' oA way wlhich
that the prohibition on states 1o u__ci.._:.. :.#. ot .:F..M.“”H”m_.wm“:_h__:.__w rights To comply with this principle, states should require tenderers ro submit a due
causes damage within n__n.nn_.._‘ LT S ..___::F_.. ﬂ.:.._ .., in .%n 2017 General { diligence report, including a human rights impact assessment of their activities.
faw."! The implications i..___m SSLUMPLGE M m_ﬂ_: Fﬂ.,_._n Context of Business Despite the increasing concern about human rights violations that may oceur
Comment on State o::m::c.:m :_:__m_. __..F_. __ﬂrwn.:n._ﬂ_u Partics _‘::,.n to pay closc along government supply chains and the need to strengthen state accountability,
Activities. Here, the ClOva_w ..ﬂ__.z.*:.._rh, n r_.“_._‘:.o:.nm c._.H_F. activities of enter- compliance with the UNGPs is still limited. Particularly in the field of public
artention to the .._;,.w_,.mn impact c:.w: ot w..__q. stion. In particular, this obligation procurement, the practice of states falls short of the mark.
priscs that are domiciled ::m_w._. their __:__4,._? . _4.,...... mav exerdise influence by As soft law scems insuticient to ensure human rights protection in business
extends to any _,:_“mw:nma cntities over w ._..r, .H..ﬂzc:. o =r ....u_uc:mmE:J. may be activitics, the international community is moving toward negotiating a binding
regulatory means.'? >r.r.4_.;_1m o :w_.m _uzﬂ.aﬁ.ﬁ .M= :.“‘_.d mu: the clicctive et instrument on B&HR. The prospects of negotiation are still uncertain, as is its
grounded on a factual eriterion, which is e he conduct of enterpriscs possible impact on public procurement law. In particular, the drafting of a pro-
of national regulation (or ‘dercgulation’) on the vision requiring states (and 10s) to include human rights clauses when they
abroad." . e th contract with private enterprises has not been discussed yer. However, this
More importantly, the UNCESCR LD option is highly desirable in order to ensure that states will properly fulfil their
) . «ct. States” Partics should also require cor- duty to protect. This point will be claborated on further in the concluding
in discharging their F._:.S. to protect, Stt r., and/or jurisdiction of States’ remarks of this chapter, whereas the following section will bricfly describe some
porations [...] ,_csw_r.__ﬁ_ in .H_F. J.a:"w“;.. H._z_ / 40...“5_.._: ...:a address abuscs | international instruments concerning, public procurement. A deeper insight into
Parties | .| to act with due diligence to u, o __J m._ sincss partners, wherever this practice might serve as a source of guidance and inspiration in the discus.
to Covenant rights by such subsidiaries and busiiess p: ' sion abour drafting a specific human rights clause.
they may be located

i cope of the wotect with
This passage contributes to enlarging the scope of the duty to protec

\ A Brief Description of the Relevant International Practice
1 H . > > r o
respect to business activities outside state borders. Furthermore, the duty t

y I in place cffective monitoring, investiga- States and 10s have been promoring _,_.o_mnm...a for the advancement of public
protect includes the obligation to putin | + access 1o remedies for victims. procurement law. Within the WTO, public procurement is considered a relevant
tion and accountability _:an__..:_;_.:._.. o n:..::”r ._.r:..m,. IS branch of the global market, which ofters multiple business opportunitics for all
This implics that, in the context of public procurement, states enterprises, irrespective of their nationalicy.
o f public contracts to companics that have not This is the _:n.,_.._._m:m objective of the WI'O GPA ?m ...,_n__ as of the procure
could deny ...:r_:_._:m. N "_““. social and environmental impacts of their ment chapters of some other trade agreements), which is a plurilateral agree-
provided information on the social

ment adopted within the framework of the WTO with the goal of opening the
public procurement marker and promoting fair and transparent conditions of

¢ N (LI 1 - & — on nO—. -w_— n Pﬂ—u_ 1SCS. —.—ﬂ treaty s .:::-:-mﬁn-—.n-— —.u‘w —._u.- A”::.—4 ._
W C i ) O d : ‘S have ¢nte _

doc, x\ o ..‘.D 3 18 July 2012, I -
11 Sce UNHR Reslution 2.1 UN A/HRC/21 9. 18 uly 201 vara. 92 Mes na competit

) { protect the emoyment of human rights, which mvolves avading Oc,..n_,_:.:...:n Procurement, :._,_m._._ 1s composed of representatives of all the
an obligation t respect ang _“.:. v Able nisk of impanng the enjoyment of human righes by Partics and is entrusted with the function of sertling dispures between the Partics
. . - create a foresecable s J . 3 o - .
:..E::..:..: ol r”.r _.Mz::_ their bosders, and conducting assessmens of the extraterntonal and promoting the revision process of the agreement. Under the GPA, Partics
persuns Ivng i poverty ey o e rrewns e wpralon £ . . 1o - S vee T .
pacts of Law, policies and practices”. are required to undertake further negotiations with a view to extending the

12 UN, Geueral Cuminent No. 24 (217} on State oblinatiens wnder the :5...:3::.5.._ h.:.m..:ﬁ_u:” ..HH
m::.::_:n Sucial and Coltural Rights in the Context of Business Activitirs, UN dwc ESC.
1, 10 August 2017, para. 35. . . : .
13 W¢\_._uwr_mn_: .__.h_:.._. on éauque ¢t mpumation des violanons extrarerntonales n_.._m ._-ﬁ.\:“m_._nrw
: " - ; =1 Is Y "
Phomme: quelyues ohservations™. In D. Altand, O. De Frowille and . f_::.._s [ed ,wu. [ e
dirersiee .a: droir insernational/Unity and Diversity of Internacional Law Ecrits en N_ w_:_:___a..: "
Professenr Pierve-Marte Dupy/ Egays in Honour of Professor Pierre-Marie Dupay, Lewlen, Boston:
Rill, 2014, 785 iF.
14 Tnd., para. 38.

coverage of the agreement. Negotiations to this end were successtully conclided
in 2012 with the formal adoption of the Decision on the Outcomes of the

15 Ind., para. 50.




Negotiations under Article XX1V:7.1* This decision set out the future work pro-
grammes of the Committee, including, ‘a work programme on Sustainable
Procurement”.” Accordingly, on 22 February 2017, the WI'Q Sccretariat
organized the first Symposium on Sustainable Procurement with the aim of
defining the scope and objectives of ‘sustainable procurement’, analysing and
comparing the key practices for incorporating social clauses at different stages of
procurement procedures and discussing how to harmonize such practices with
the free trade and “best-value for moncy’ principles.'™

While this work is still in progress, there are currently limited obligations
under the GPA concerning human rights standards. As far as the admissibility
stage of a procedure is concerned, Article VIIT does not mention human rights
and only provides for the exclusion of suppliers who have been con ;ted for
scrious crimies or offences.

With respect to the awarding of contracts, paragraph 5 of Article XV provides
that a public authority may usc evaluation critcria based cither on the most
advantageous offer or the lowest price, provided that the relevant criteria are
specified in the tender documentation. The criterion of the lowest price is prob-
lematic as it incentivizes offers based on cconomic considerations only, with a
higher risk of reduced social protection.

Furthermore, Article X contains guidelines on the use of technical specifica-
tions, which are aimed ar preventing the latter from creating an unnecessary
absracle o international trade. To this end, it requires that technical specifica-
tions be set out in terms of performance and functional requirements, rather
than descriptive characteristics, and that they be based, where possible, on inter-
pational, rather than national, standards. Tender documentation should always
permit equivalent indications or certification of fulfilment of the relevant func-
tional requirements. Public authorities are also allowed to introduce any techni-
cal specifications that may be necessary to promote the conservation of natural
resources and protect the environment. However, the promation of other social
objectives, such as social protection of workers, is not permitted under the
treaty, so that national measures for the protection of human rights might be
found to conflict with the principles espoused by the GPA. For example, in a
case brought before a WTO pancl, United States — Measure Afficting Govern-
ment Procurensent, the European Community contended that an Act enacted by
the Commonwealth of Massachusetts — prohibiting the procurement of goods
and services trom any person doing business with Myanmar, accused of scrious
human rights violations — breached the provisions on technical specifications

16 WTOQ, Dectsinn of the Commitiee o5 Gavernment Procurement, GPA 113, 2 April 2012, www.wio.
orgSenglish/ratop_e /gproc_e Snegotiations_c.hem (lase accessed 13 February 2018).

17 WO, The re-ncavtsation of the Agrecinenr ol Garernntent Procirement (GPA), 2011, www.wta,
org/eaglish JSratop_c/pproc_e/ negotianons_c.lm i last accessed 13 Ecbruary 2018).

18 WO, Symrpasizi on Sustainable Procurcment, February 2017, www.wto orp/english /ratop_¢/
E.:F.......mE.-&._:_.lmN_....:_u et {fast accessed 13 February 20181

and nv.n._:mmo: from participation.” Although, the case was never judged by the
panel, it provides evidence of how national discretion in protecting | m:
rights might be called into guestion. 8

. EU legislation is likewise prenised on principles similar to those of the WT'O
aimed ag abolishing any obstacles to freedom of movement and no:._..nmac.“
law, According to EU law, Member States must remove from their public
procurcment regimes any barriers to the circulation of goods, workers and ser-
vices, 15 well as any discrimination against EU companies. However, since the
_m..wcm European legislation has largely evolved toward a progressive m“:n ration
of _..w::u: rights and social policy considerations into public ?.on:_.c:ac:nm..”:

. .:._n new directives on public procurement adopted in 2014 define H_h... con-
ditions under which Member States are allowed to include social and enviro
Ew:...._ clauses ar ditlerent stages of the procurement process.®! %an_n 67 _nﬂ.w
Direcuve 2014,/23/EU includes, among the award criteria, a ‘cost effectiveness
approach, such as life-cycle costing’, which aliows public authorities to consider
the environmental externalitics of a product from its inception to its r.c:_t_n.nc:
de ery and disposal. It also considers the ‘best price-quality ratio according :h
p._:.__:.::,.a. environmeneal and,Sor social aspects’, provided that these as .nnzr are
linked o the subject matter of the contract. The latter ¢riterion n:.:.g._wa vh._.._mn
authoritics to give preterence to bids from tenderers who maximize social ..u__a uts
such as cconomic opesitors who employ a higher number of &ME_,...SH_.. .G._.
=,.ca_n.n_.m. However, this opportunity is restricted by the ‘link to the subject :Sﬂmn.n_..
requirement, which Article 70 ot the same directive has extended to rd::,._nn. per-
_c..._z...:r.r. _.E_:.E_sns;. As a consequence, clauses referning to the general policy
of n._zn_._w:.ﬁﬁ. or to social criteria, which are not related to the goods, works or
services _.cq::_i the subject matter of the future contract, are _:o_:r:n_,_.. ,

:mn mterpretation given by the EC] must also be taken into account.™ In
the EVN case, the EC) made it clear that the inclusion of social criteria .:._:...ﬂ
not give public authorities an unrestricted freedom of choice: such na:nl._ _::wﬂ
be clearly specified together with the weighting of their importance _..o_. zwn
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purpose of evaluating the tender. We_cquc.cn_., in ﬂ._F, case .n,ws-nn:.m.“_q,n_“cn_m.“”
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sustainable purchasing and socially .qn%o_:_r_n business =.._.m rﬂm.:.._m:.hd..:na e
obligation of transparency and ,:m:_r.&nsﬂ_w. rd::nr..nm_ Ho.._,.r m.” “_.._r. # o
the contract.”* However, in the Reaio Post case, the ECJ athrmed .:.p_“ . i _
authority may require tenderers and their m:?f..o_::_ﬁo; to ::;wﬂa c 8 pr
stalf — who are called upon to perform the services .r.o,.n:..; E._ the ...M_z_q..rﬂ.c:.
minimum wage provided for under the _..._...W._s:o:. of :_n.mz:n in whic __H.E..“.ﬂ i
tract will be executed. In order to be _.E._.__..ﬂ_:w requirement E_.”m.ﬁ he M ,N_#_
lished through legislation or universally applicable collective agreements
relate 1o the subject matter of the contract ME_.F. ) e e
An interesting novelty in the new dircetives is the ‘general social clause”

i ; here it i hat:
suant to Article 18, paragraph 2, where it is provided t

Member States shall take appropriate measures to Cnsure ___..: in E_n. ﬁﬂ,
formance of public contracts ecconomic operators comply s.,:_,w ss._” “rm"d,n m
obligations in the ficlds of c_=_:.o_:._._n_=..__. social and _..__5_1_ _...s. ﬁ.”r_“ “ H_m.o:..m_
by Union law, national law, collecrive ..dm_.nn_s.nsa or by :J. _‘_z.._. 3
environmental, social and labor law provisions listed in Annex X,

This clause requires Member States to ::_.cam_r.n the measures _._rwr.nmm..:._v.. Hm
ensure that contractors will comply with the social u.:& m_:.__.o._::..._:._ .mﬂ.:,.: .:_ﬁ .
established by national, EU and international treatics listed in >_MMMW m“ _=<M “_.'
performance of their contracy. The relevant treaties include some 1LC o:. "
tions { Numbers 87, 98, 29, 105, 138, 111, 100, 182 U. and c.r.n_. r:c.._.c__:._r.“u...m
protection agreements. Such agreements become u.._._ﬁ__n.:u._n even to ro._:_..:m, "
of states that have not ratificd them and thus _:.cw_an an interesting cxample
how international treaty law may be incorporated into EU _Ec.. . .
The above-mentioned clause leaves some questions open *o_. ::.u..._._,,fr_:czu
such as the possible relevance of other international treatices s.___rm.. .._.:. not qsan”n
tioned in Annex X, but to which a ﬂ..:.... is party, and E_F.ﬂ_:wq Er clanse may
applied to all subcontractors and m.:_d_a__n_.m _p_o_.,m the .2__%:_ r__.==., o the
Unfortunately, the wording of the clause is ambiguous, Io:C...._.. _”m a.u. e
first question, the scope of Article 18, paragraph 2, should ...:::.”_..... .ﬂ. n::.” _—”.
in the field of human rights and environmental law that have been ratified by

23 Ihid , paras. 66 ft. . X
24 mO._. m_.u:z%wa: Comaission v Kingidont of the Netherlands, C-368/10, 10 May 2012, paras. 109 it

EC). Reqelust GmbH & Co. KG cantree Sindt Landan m der Pfals, C-115/14, 17 Novembrer
2(H5, para. 88.

the procuring state. Such an interpretation would also comply with the national
law requirement, given that the notion of ‘national law’ normally includes a
state’s international obligations.

Regarding the second question, it is worth considering that EU legislation
requires transparency in the subcontracting chain. In fact, companies have to
specity what part of the contract they intend to assign to a third party and
identify the subcontractors for which a chain of responsibility may be drawn up.
For this rcason, the gencral social clause should be interpreted as covering not
only the conduct of contractors, but also tha of all subcontractars and suppliers
mvolved in the performance ot a contract. Moreover, in view of their duty to
protect, as speciticd by the previously mentioned General Comment no. 24 of
the UNCESCR, states should require all contractors and subcontractors to
report their policies and procedures in the field of human rights protection and
to provide effective means of accountability and redress for abuses.?

Another intcresting provision is introduced by recital 101 of the preamble of
the directive, which states that

contracting authorities should further be given the possibility to exclude
cconomic operators which have proven unreliable, for instance because of
violations of environmental or social obligations, including rules on accessi-
bility for disabled persons or other forms of grave professional misconduct,
such as violations of competition rules or of intellectual property rights.

This rule provides for the possible exclusion, at different stages of procurement
procedures, of enterprises that failed to comply with human rights law.

A weak aspect of EU policy seems its prevalent discretionary characrer. In
fact, the actual implementation of social clauses is lett up to the intiative of
Member States. There is no obligation for them to use sovial clauses. The sole
exception is represented by the new *‘general social clause®, which introduces the
obligation to cnsure compliance with human rights law in the performance of a
contract. This clause follows the *conditions of contract” model, but in a4 more
flexible way, since it does not establish uniform general conditions within the
EU. Therctore, it may be argued that the EU has inaugurated a combined
strategy. This strategy includes a “flexible hard law approach® - for the applica-
tion, 1o states’ contractors, of obligations that are binding on Member States or
derive from an international core standard — and a prudent *promotional
approach’, whereby standards higher that those imposed by the law may option
ally be included in the procurement documents, according to the social policy
objectives of cach EU Member State,

The prevalent discretionary pattern may also be found in the instruments
adopted by the UN, which draw the attention of its states to the importance of

25 UN, General Commtent No, 24 (20070 on State Obliaations snder the Internarenal Covenant o
Econwmte, Social and Culenral Rinbits i the Context of Bustness Acravities, up. cit., para, 33
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human rights abuses perpetrared by contractors or subcontractors along, the
supply chain. For this reason, it is worth discussing, in the section below a pos
sible combined approach.

Concluding Remarks on a Possible Way Forward

As the survey on international practice has shown, obligations implied in the
duty to protect arc still mostly undetined.

The drafe binding instrument on B&HR could fll the gap by requiring States
to employ a model clause to enhance the different aspects covered by UNGDs 5
and 6: preventing human rights abuses and promoting social policy objectives.

The first aspect - namely the prevention of human rights abuses - entails
extending the applicability of international human rights standards binding on
the procuring state to both contractors and subcontractors. This objective is
extremely relevane for stares, since, as previously noted, it is 4 component of
their duty to protect. As states must meet their international human rights
obligations when they contract with enterprises, they have to specify in legis-
lation and tender documentation that they expect contractors and subcontrag-
tors to respect human rights. Moreover, as was stressed earlier in the preliminary
remarks, the scope of due diligence is progressively extending bevond their ter-
rtorial border.™ This mcans that a breach of due diligence could also derive
from extraterritorial business activities, when it may be established that state
regulation could have aftected these activities. The evaluation should be based
on the effective impact of the state regulation abroad. For this reason, the
human rights clause should cover the activities of subcontractors along the
supply chain.

The model clause could be shaped as a mandatory exclusion requirement or
4 contract performance condition.  Hypothetically, it coubd provide for the
exclusion of tenderers who have been already convicted for human rights viola-
tions and for those who do not provide a human rights impact assessment from
their supplicrs. In addition, it should establish the termination of the contract in
the event of violations committed in the performance of a contract. Such viola-
tions could be ascertained in accordance with the national standards of the pro-
curing stares or, as it would be better, a common mnterarational human righes
standard agreed in the future instrument.

The second aspect concerns the use of public procurement to turther human
rights protection and implies a promotional approach. For this purpose, the
meudel clause {or its second paragraph) should encourage states to advance social
and environmental protection above the threshold of law in accordance with
their national social policy. In this perspecnive, public procurement mighe be

30 O. De Schutter and Z. Kedzia, General Comment on Stare Oblwaations under the Intcrnational
Covenant on Economze, Socind and Culsnrat Ranlis i the Consexe of Businesy Actirsties, UN dow
E/C12/60/R.1, 17 Ocruber 2016, paras, 20 F,
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7 The EU’s Promotion of Human
Rights and Sustainable
Development through PTAs as
a Tool to Influence Business
Regulation in Third Countries

Leonardo Borling

Development and Progress: Markets as Social Constructions
and the Two Souls of European Integration

Progress is hence an ideal (social and political) notion, whereas develop
ment 1s & pragmatic and economic fact. Such dissociation requires a syn-
chrony berween ‘development” and ‘progress’ as true  progress is
{apparently) not conceivable unless the cconomic premises needed to
realize it are created.!

To begin an academic paper with a quotation, especially from onc of the most
controversial artists in the recent history of European literature and cinematic
arts, is hazardous and, admittedly, somewhat pretentions, And yet still, this
excerpt trom Pasolini’s “Seritti corsari’ spectacularly catches some of the com
plexitics the current chapter far more humbly attempts to deal with.

First, it hants at a mulataceted notion of ‘market’, not only as an actual or
nominal place where forces of demand and supply operate, and where buvers
and sellers interact (directly or through ntermediaries) to trade goods, services,
or contracts or instruments, for money or barter,” but also in its dynamic mani
festation, as a place of experimentation and learning; as a composite and evolv-
ing institution in of itselt’* Stated differently, the advocated synchrony between
development and progress seems to posit that the very place where all business
happens is a complex social construction: far from being jungles where the law
of the strongest rules, markets are, in fact, a set of most sophisticated relations
between producers and consumers, amd berween production factors, technicat
knowledge and organization in time and space. They are also a set of relations
between economic actors and social, political, legal and civil institutions. From

1 PP Pasolim, Seratr Corsar, Milan: Garzann, 1975, 175, loosely translated by the current author
frone the oogmal et in Lalian.
2 P. Krugman and R, Wells, Mierneconmmices, 3rd ed. London: Macmillan, 2013, 5.

3 Sce, ex mmdtis, N ru, L'vrdine ginvidice del mercato, 3ed ed. Ban: Laterza, 2004, sp. 5-10,
73-79.
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